D., B UR N's = 


LAW DICTIONARY. 


rr 


* — 2 


4 
N E W 


Law Diſtionary: 


| INTENDED 
FOR. GENERAL USE, 


AS WELL AS 


FOR GENTLEMEN OF THE PROFESSION, 


— — 


By RICHARD BURN, LL. D. 
LATE CHANCELLOR OF THE DIOCESE OF CARLISLE, 
And continued to the Preſent Time 
By JOHN BU RN, Eſq, his Son, 


ONE OF HIS MAJESTY'S JUSTICES OF THE PEACE FOR THE 
COUNTIES OF WESTMORLAND AND CUMBERLAND., 


——— — .᷑ 


IN TWO VOLUMES, 
VOL. IL 
——  ——————— 
L O N D O N: 


PRINTED BY A. STRAHAN AND w. WOODFALL, 
LAW-PRINTERS TOTHE KING'S MOST EXCELLENT MAJESTY; 


FOR T, CADELL, IN THE STRAND, 


1792, 


* 
=> ö 
, ; 
: 
* 
* 0 
* 
. 
* 
* 
* 
* 
* 
* * 
. - 
* 
. 
* 
. on 
* 
— 
- Mi 
7 
4 
* 
© * 
- 
\ * 
2 4 d 
" * 
. 
4 
* 4 : 
+ 
* 
* 
© « 
* * 
* - 
= * 
. 
* 
* * o 
- 
* 
. 
. 
ä 
: 
C — — — — — — — — — — — — — 2 _ 7 n * * 20 - - - - 8 , —U U — — —— —U— — 2 — ————— —ꝛ— — 
* * 6 >> —— — — — 5 > — „ 0 - n _ Po —_ 4 —— — — — — — — * —— — — 1 * 
” 


IDE 


ACK, a kind of defenſive coat armour, worn by horſemen 

in war; not made of ſolid iron, but of many plates 

faſtened together; which ſome tenants were bound by their 
tenure to find upon any invaſion. 


JACTITATION of marriage, is when one of the partics 
boaſts, or gives out, that he or ſhe is married to the other, 
whereby a common reputation of their matrimony may en- 
ſue. On this ground, the party injured may libel the other 
in the ſpiritual court; and unleſs the defendant undertakes 
and makes out a proof of the actual marriage, he or ſhe is 
enjoined perpetual filence upon that head. 3 Black. 93. 


JAMBEAUX, leg armour ; from jambe, tibia. 


 JAMPNUM,. furze or goſs, or ground where furze 
grows ; as diſtinguiſhed from arable, paſture, or the like. 


ICH DIEN, I ſerve; a motto belonging to the prince of 
Wales. It was firſt the motto of Fohn king of Bohemia, ſlain 
in the battle of Crefy by Edward the Black Prince: and 
taken up by him to | Gu his ſubjection to his father king 
Edward the third. | 


IDENTITATE NOMINIS, is a writ that lies for him 
who is taken and arreſted in a perſonal action, and commit- 
ted to priſon for another man of the ſame name. In ſuch 
caſe, he may have this writ directed to the ſheriff, which is 
in nature of a commiſſion to inquire whether he be the ſame 
perſon againſt whom the action is brought; and if not, then 
to diſcharge him. F. N. B. 

Where a father has.the ſame name and the ſame addition 
with a defendant, being his ſon, the action is abateable un- 
leſs it had the addition of the younger, to the other addition; 

Vo. II. B but 
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but where the father is defendant, there is no need of the 
addition of the elder. 2. Haw. 187. 


IDENTITY OF THE PERSON, is when the defendant 
in a criminal cauſe, pleads that he is not the ſame perſon 
that was attainted; in which caſe, a jury ſhall be impanel- 
led to inquire concerning the identity of the perſon. And 
this ſhall be done immediately, and no time allowed to the 
priſoner to make his defence, or produce his witneſſes, un- 
leſs he will make oath that he is not the perſon attainted. 
4 Black. 396. | 


IDIOT, is one that hath had no underſtanding from his 
birth; and therefore is by law preſumed never likely to 
attain any. 1 Black, 302. 

A man is not an idiot, if he hath any glimmering of rea- 
ſon, ſo that he can tell his parents, his age, or the like com- 
mon matters. 1d. 304. 

By the old common law, there is a writ de idiota ingui- 
rendo, directed to the ſheriff, to inquire by a jury, whether 
the party is an idiot or not; and if they find him a perfect 
idiot, the profits of his lands, and the cuſtody of his perſon, 
belong to the king, according to the ſtatute of prerogativa 
regis, 17 Ed. 2. c. 9. by which it is enacted, that the king 
ſhall have the cuſtody of the lands of natural fools, taking 
the profits of them without waſte or deſtruction, and ſhall 
find them neceſlaries, of whoſe fee ſoever- the lands be 
holden, And after the death of ſuch idiots, he ſhall render 
it to the right heirs, ſo that ſuch idiots ſhall not aliene, nor 
their heirs be diſfinherited. | 

But it ſeldom happens, that a jury finds a man an idiot 
from his nativity ; but only non compos mentis from ſome par- 
ticular time; which has an operation very. different in point 
of law : for, in this caſe, he comes under the denomination 
of a tunatic ; in which reſpect, the king ſhall not have the 
profits of his lands, but is accountable for the ſame to the 
lunatic when he comes to his right mind, or otherwiſc to 
his executors or adminiſtrators. 1 Black. 303. 

Formerly, it was adjudged that the iſſue of an idiot was 
legitimate, and conſequently that his marriage was valid: 
but it hath been fince determined otherwiſe ; for conſent is 
abſolutely neceſſary to matrimony; and an idiot is not capa- 
ble of conſenting to any thing. 1 Black. 438. 
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. IDLE AND DISORDERLY perſons, by the vagrant 
act, 17 G. 2. c. 5. are thus deſcribed: 1. Thoſe that 
threaten to run away and leave their wives and children 
to the pariſh. 2. Perſons returning without a certificate 
from the place to which they had been lawfully removed. 
3. All thoſe who, not having wherewith to maintain them- 
ſelves, live idle without employment, and refuſe to work for 
the uſual and common wages. 4. All thoſe who go about 
from door to door, or place themſelves in ſtreets or paſſages, 
to beg or gather alms in the pariſhes or places where they 
dwell. All theſe, for every ſuch offence, are to be ſent to 
the houſe of correction, to be kept to hard labvur for a 
month. 2 


JEOFAIL is compounded of the French 7ay fail/s, that 
is, I have failed ; and ſignifies an overſight in pleading, or 
other law proceedings. T. I. 

- Formerly, ſuitors to the courts were much perplexed by 
writs of error brought upon my ſlight and trivial grounds, 
as mis-ſpellings, and other miſtakes of the clerks; all which 
might be amended at the common law, while all the pro- 
ceedings were in paper, for they were then conſidered as only 
in fieri, and therefore ſubject to the control of the courts. 
But when once the record was made up, it was heretofore 
held, that by the common law no amendment could be per- 
mitted, unleſs within the very term in which the judicial act 
fo recorded was done for during the term, the record is in 
the breaſt of the court; but afterwards it admitted of no al- 
teration. But now the courts are become more liberal; and, 
where juſtice requires it, will allow of amendments at any 
time while the ſuit is depending, notwithſtanding the record 
be made up, and the term be paſt. For they at preſent con- 
fider the proceedings as in fieri till judgment is given; and 
therefore that, till then, they have power to permit amend- 
ments by the common law. Miſtakes are alſo effectually 
helped by the ſtatutes of amendment and jeofails, ſo called, 
becauſe, when a pleader perceives any ſlip in the form of 
his proceedings, and acknowledgeth ſuch error, {eo failey} 
he is at liberty by thoſe ſtatutes to amend it; which amend- 
ment is ſeldom actually made, but the benefit of the acts is 
attained by the court's overlooking the exception. Theſe 
ſtatutes are many in number, whereby all trifling exceptions 
are ſo thoroughly guarded 12 that writs of error cannot 
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now be maintained, but for ſome material miſtake aſſigtted, 
3 Black. 406. 


JETSAM, (from the French jerter, to caſt,) is any thing 
caſt out of a ſhip being in danger of wreck, which doth no 
float, but ſinks, and remains under water. | 


JEWS. In ſeven years time, lord Coke tells us, from the 
50 Hen. 3. to 2 Ed. 1. the king received of the Jews 
420,000. 154. 4d. ; at which time, the ounce of ſilver was 
but 20d., and now it is more than treble as much. 2 /.. 

06. | 
: Nevertheleſs, in the 18 Ed. 1. the Jews, to the number of 
L5,060, were baniſhed out of England; and never returned, 
until Oliver Cromwell re- admitted them. 

On their baniſhment, the richeſt of them having embark- 
ed themſelves with their treaſure in a ſhip of great burthen, 
when the ſhip was under fail, and got down the Thames to- 
wards the mouth of the river below 2yuinborough, the maſter 
of the ſhip, confederating with ſome of the mariners, in- 
vented a ſtratagem to deſtroy them, and to bring the ſame to 
paſs, commanded to caſt anchor, and rode at anchor till the 
ſhip at the ebb lay on the dry ſands. The maſter and his con- 
federates, in further execution of their plot, moved and in- 
ticed thoſe rich Jews to walk with the maſter on land 
for their health and recreation, which they did. At laſt, 
when the maſter underſtood the tide to be coming in, he 
ſtole away from them, and got him back to the ſhip. The 
Jews made not ſo much haſte as he did, becauſe they knew 
not the danger; but when they perceived what peril they 
were in, they cried out to him tor help. He anſwered, that 
they ought rather to cry to Miſes by whoſe conduct their 
fathers paſſed through the Red Sea; and in a ſhort time the 
water {ſwallowed them up. The maſter, and ſuch other as 
were conſenting to this fact, were before the juſtices 
itinerant indicted, convicted of murder, and hanged. 
2 Inft. 508. | 

A Few is to be ſworn on the Old Teſtament ; and perjury 
may be aligned on that oath. 2 Keb. 313. 

Then any of his majeſty's ſubjects, profeſſing the 
Jewiſh religion, ſhall take the oath of abjuration, the words, 
upon the true faith of a Chriſlian, ſhall be omitted. 10 G. 
C. 4+ : 
| I Jews, 
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Jews, on taking an oath, are allowed to put on their hats. 
Str. 821. ; 

If a Jewiſh parent, in order to compel his Proteſtant child 
to change his religion, ſhall refuſe to allow to ſuch child a 
competent maintenance; the lord chancellor ſhall make ſuch 
order therein as he ſhall think meet. 1 An. fe. 1. c. 30. 


IGNORAMUS (we are znorant of the matter), was for- 
merly indorſed by the grand jury on the back of a bill, for 
which they did not find ſufficient evidence; but now, fince 
the proceedings were in Eugliſb, they indorſe no bill, or not 4 
true bill, or (which is the better way) not found. 4 Black. 305. 


IGNOR ANCE, ignorantia, which is want of knowledge 
of the law, ſhall not excuſe any man from the penalty of it. 
Every perſon is bound at his peril to take notice what the law 
of the realm is; and ignorance of it, though it be invincible, 
where a man affirms that he has done all that in him lies to 
know the law, will not excuſe kim. But though ignorance 
of the law excuſeth not, ignorance of the fact doth; as if a 

erſon buy a horſe or other thing in open market, of one who 
had no property therein, not knowing but he had right, in 
that caſe he hath good title, and the ignorance ſhall excuſe 
him ; but if he bought the horſe out of the market, or knew 
the ſeller had no right, the buying in open market would not 
have excuſed,” DoF. & Stud. 5 Rep. 83. 


ILE, from the French aile (ala), a ing, is part of a church, 
not in the body of the church, but moſt commonly on one 
ſide of the church; and had its name from the form of the 
Norman churches, which were built in the form of a croſs, 
with a nave and two wings. 

An ile in a church, which hath time out of mind belonged 
to a particular houſe, and been maintained and repaired by 
the owner of that houſe, is part of his frank-tenement, and 
the ordinary cannot diſpoſe of it, or intermeddle in it : and 
the reaſon 1s, becauſe the law in that cafe preſumes, that the 
ile was erected by his anceſtors, or thoſe whoſe eſtate he hath, 
and is thereupon particularly appropriated to their houſe. 
But no ſuch title can be good, either upon preſcription, or 
upon any new grant by a faculty, to a man and his heirs ; 
but the ile muſt always be ſuppoſed to be held in reſpect of 
the houſe, and will always go with the houſv to him that in- 
habits it. 12 Ce, 106, 
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ILLUMINARE, to illuminate; to draw in gold and co« 


Jours the initial letters and occaſional pictures in manuſcript 
books. Thoſe who particularly practiſed this art were called 
illuminatores : hence our limners, ; 


IMBARGO, a ſtop, ſtay, or arreſt, of ſhips or merchany 
dize, by public authority, 


IMBEZILLING, ſignifies to ſteal, pilfer, or purloin 
or to waſte, conſume, or deſtroy, goods committed to one's 
charge or cuſtody ; which is prohibited by ſeveral ſtatutes, 
By 31 El. c. 4. if any perſon ſhall,- fur gain, or to impede 
the public ſervice, imbezil any of the king's armour, ord- 
nance, ammunition, or habiliments of war, he ſhall be 
guilty of felony without benefit of clergy. In like manner 
there are ſeveral puniſhments inflited by divers ſtatutes, for 
imbezilling the public money, for imbezilling the public re- 
cords of courts, for imbezilling the materials in divers kinds 
of manufacture, and many other ſuch like. 


 IMPANEL : to impanel a jury is, to enter into a parchment 
ſchedule, by the ſheriff, the names of the jury ſummoned to 
appear for the performance of ſuch public ſervice as juries 
are employed 1n. 


IMPARLANCE, from the French parler, to ſpeak, is a 
petition in court, for a day to conſider or adviſe what anſwer 
the defendant ſhall make to the action of the plaintiſf; being 
a continuance of the cauſe till another day, or a larger time 
given by the court, which is generally till the next term. 


IMPEACHMENT (from the Latin impetere ), is the ac- 
cuſation and proſecution of a perſon in parliament, for 
treaſon, or other crime and miſdemeanor. An impeachment 
before the lords, by the commons of Great Britain, is a pre- 
ſentment to the moſt high and ſupreme court of criminal 
juriſdiction, by the moſt ſolemn grand inqueſt of the whole 
kingdom, A commoner cannot be impeachcd before the lords 
for any capital offence, but only for high miſdemeanors ; 
but a peer may be impeached for any crime. The articles of 
impeachment are a kind of bills of indictment, found by the 
houſe of commons, and afterwards tricd by the lords, who 


are, in caſes of miſ{lemeanors, conſidered not only as their 


Own peers, but as the peers of the whole nation, By ſtatute 
| 12 & 
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12 & 13 V. c. 2. no pardon under the great ſeal ſhall be 
pleadable to an impeachment by the commons in parliament. 
4 Black. 2 59. 8 


IMPEACHMENT OF WASTE, is the proſecuting or 
impeaching any perſon for committing waſte; unto which all 
tenants for lite, or any leſs eſtate, are liable, But he who 
hath a leaſe to hold without impeachment of wwaſie, hath there- 
by ſuch an intereſt given him in the land, that he may make 
waſte without being impeached for it; that is, without being 
queſtioned, or any demand of recompence for the wafte done. 
11 Co. 82. 


IMPLICATION, is where the law doth imply ſomething 
that is not declared between parties in their deeds and agree- 
ments; as if a grant be made to a man of an office, gene- 
rally, without adding other words, the law tacitly annexes 
hereto an implied condition, that the grantee ſhalt duly exe- 
cute his oſhceg on breach of which condition it is lawful 
for the grantor, or his heirs, to ouſt him, aud grant it to 
another perſon. 2 Black. 152. | 

An implied contra@ is ſuch, where the terms of agreement 
are not expreſsly ſet forth in words, but are ſuch as reaſon 
and juſtice dictate, and which therefore the law preſumes 
that every man undertakes to perform. As it I employ a 
perſon to da any buſineſs for me, or perform any work, the 
law implies that I undertook or contracted to pay him as 
much as his labour deſerves: if I take up wares from a 
tradeſman, without any agreement of price, the law con- 
cludes that 1 contracted to pay their real value. Id. 443. 

Implied malice is, where no malice is expreſled, but is ſuch 
as will ariſe by conſtruction. As where a man wilfully pot- 
ſons another; in this deliberate act the law preſumes malice, 
though no particular eamity can be proved. 50 if a man 
kills another ſuddenly, without any, or without a conſiderable 
provocation, the law implics malice; for no perſon but one 
utterly abandoned would be guilty of fuch an act, upon a 
flight or no apparent cauſe. 4 Blact. 200. 


IMPOSTORS in religion, are ſuch as falſely pretend an 
extraordinary commiſſion from heaven, or terrify and abuſe 
the people with falſe denunciations of judgments. They are 
puniſhable by fine, impriſonment, and infamous corporal pu- 
niſhment. x Haw. 7. And by ſtatute 9 G. 2. c. 5. all per- 
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ſons who pretend to uſe any kind of witcheraft, ſorcery, in- 
chantment, or conjuration; or undertake to tell fortunes ; 
or pretend, from their {kill in the occult ſciences, to find out 
goods that have been ſtolen ; ſhall be impriſoned for a year, 
and, once in every quarter of that year, be ſet on the pil- 


lory. 


IMPOTENCY, in the eccleſiaſtical law, ſigniſies an in- 
ability of generation, or propagating the ſpecies; which is 
cauſe of divorce a vinculo matrimonii, as being merely void, 
and therefore needs only a ſentence declaratory of its being 


ſo. | 
IMPRESSING ſeamen. Sce Navr. 


IMPRISONMENT, is the reſtraint of a man's liberty 
under the cuſtody of another; and extends not only to 2 
aol, but a houſe, ſtocks, or where a man is held in the 
* or any other place; for, in all theſe caſes, the = 
ſo reſtrained is ſaid to be a priſoner, ſo long as he hath not 
his liberty freely to go about his buſineſs, as at other times. 


2 Inft. 589. 


IMPROPRIATION, is, properly, where a benefice ec- 
eleſiaſtical is in the hands of a /ayman ; and appropriation, 
when in the hands of a biſhop, college, or religious houſe. 
But they are often confounded. The impropriations, which 
had belonged to the monaſteries, coming into the king's 
hands, after the diſſolution of thoſe religious ſocieties, came 
from thence many of them into lay hands, by grant from the 
crown; and from thence are called Jay imprepriationt. 


INCENDIARY LETTER. Sending any letter, with- 
out any name ſubſcribed thereto, or ſigned with a fictitious 
name, demanding money, or other valuable thing; or 
threatening to kill any of his majeſty's ſubjects; or to burn 
any houſe, outhouſe, barn, ſtack of corn or grain, hay or 
ſtraw, is felony without benefit of clergy. 


INCEST, is the carnal knowledge of perſons within the 
Levitical degrees of kindred. Theſe, by our law, are totally 
prohibited to marry with each other; and ſentence of di- 


vorce, in ſuch caſe, is only declaratory of the illegality of 


the marriage, for the marriage itſelf is void ab initio, 


IN- 
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INCHANTER { incantator J, is he that by charms deals 


with evil ſpirits. Theſe charms were anciently called car- 
mina, by reaſon that they were in verſe. By the 9 G. 2. c. 5. 
all proſecutions for inchantment, conjuration, or witchcratt, 
are aboliſhed ; and pretending to exerciſe any of theſe incurs 
the penalty of impriſonment for a year, being ſet on the pil- 
lory four times in that year, and, further, being bound to 
the good behaviour at the diſcretion of the court. 


INCIDENT, is a thing neceſſarily depending upon, ap- 
pertaining to, or following, another that is more worthy or 
principal. A court-baron is inſeparably incident to a manor; 
a court of piepowders, to a fair: theſe are ſo inherent to 
their principals, that, by the grant of one, the other is grant- 
ed, Rent is incident to a reverſion ; timber-trees are inci- 
dent to the freehold, and alſo deeds and charters, and a way 
to lands, Fealty is incident to tenures; diſtreſs, to rent and 
amercement; eſtovers of wood, to a tenancy for life or years. 


Kitch. 36. 1 Inſt. 151. 
INCLOSURE, pulling down; if it is done in the night 


time, and it is not known who did the fame, the towns near 
adjoining ſhall be compelled to repair the ſame, and render 
damages. 13 Ed. 1. 15 I. c. 46. And by ſtatute 9 G. 3. 
c. 29. if any perſon ſhall wilfully or maliciouſly pull down 
or damage any fence, made for dividing or incloſing any 
common or other grounds, in purſuance of any act of par- 
liament, he ſhall be guilty of felony, and tranſported for 
| ſeven years. 


INCONTINENCY, incontinentia, where perſons are vi- 
tious, and have no command of themſelves. 


INCORPORATION, power of. To the erection of 
any corporation, the king's conſent is neceſlary, either im- 
pliedly or expreſely given. The king's implied conſent, is to be 
found in corporations which exiſt by force of the common 
law, to which our former kings are ſuppoſed to have given 
their concurrence; of this ſort are all biſhops, parſons, 
vicars, churchwardens, and ſome others, who, by common 
law, have ever been held to have bcen corporations by virtue 
of their office. Another method of implied conſent is with 
regard to all corporations by preſcription ; ſuch as the city of 
London, and many others, which have exiſted as — 

| or 
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for time immemorial; for though the members thereof can 
ſhew no legal charter of incorporation, yet, in caſes of ſuch 
high antiquity, the law preſumes there once was one, and 
that, by the variety of accidents which a length of time may 
produce, the charter is loſt or deſtroyed. The methods by 
which the king's conſent is ehre given, are either by act 
of parliament or charter; but the immediate creative act is 
uſually performed by the king alone, in virtue of his royal 
prerogative. 1 Black. 472. 


INCORPOREAL HEREDITAMENT, is a right iſſu- 
ing out of, or annexed unto, a thing corporeal; as a rent out 
of houſes or lands; and of, theſe incorporeal hereditaments 
there are divers kinds, of which the principal are advowſons, 
tithes, commons, ways, offices, dignities, franchiſes, coro- 
dies or penſions, annuities, and rents. 2 Black, 20. 


INCROACHMENT, ſignifies an unlawful gaining upon 
the right of another; as where a man fets his fence too far 
into the ground of his neighbour that lies next to him; or a 
lord, by diſtreſs or otherwiſe, compels his tenant to pay more 
than he owes, | 


INCUMBENT, cometh of the word incumbo, to mind 
diligently ; and ſignifies a clergyman that is diligently reſi- 
dent upon his benefice, and applics, or ought to apply, all 
his ſtudy to the diſcharge of the cure of the church to which 
he belongs. 1 Inf. 119. —_ 


INDEBITATUS ASSUMPSIT, is uſed in declarations 
and Jaw proceedings, wherein the plaintiff ſets forth, that 
the defendant being indebted to him in ſuch a ſum, aſ/umed, 
undertook, or promiſed to pay it, but failed therein. It is 
an action on the caſe, wherein the plaintiff ſhall recover da- 
mages, according to the circumſtances that ſhall appear - to 
the jury; and hath generally tuccecded in the place of an 
action of debt, unicſs where the debt is certain and deter- 
minate; for in an action of debt, the plaintiff recovers the 
whole debt he claims, or nothing, 3 Bleek. 154. 


INDEMNITY, was a penſion paid to the biſhop, in con- 
ſideration of diſcharging, or indemn:fying, churches united, or 
appropriated, from the payment ot procurations; or by way 
of recompence for the profits which the biſhop would other, 
wiſe 
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wiſe have received during the time of the vacation of ſuch 
churches. Cihſ. Cod. 706. 719. 


INDENTURE { inflar dentium), is a writing, contain- 
ing a conveyance between two or more, indented or- cut 
unevenly, or in and out, on the top or ſide, anſwerable to 
another writing that likewiſe comprehends the fame words, 
Formerly, when deeds were more conciſe than at preſent, it 
was uſual to write both parts on the ſame piece of parch- 
ment, with ſome word or letters written between them, 
through which the. parchment was cut, either in a ſtraight 
or indented line, in ſuch a manner as to leave half the word 
on one part, and half on the other : and this cuſtom is ſtill 
preſerved in making out the indentures of a fine. But at 
laſt, indenting only hath come into uſc, without cutting 
through any letters at all; and it ſeems at preſent to ſerve 
for little other purpoſe, than to give name to the ſpecies of 
the deed. 2 Black. 294. | 

The indenture may be bipartite, where there are two parts 
and parties to the deed ; tripartite, where there are three parts 
and parties; and ſo guadripartite, quinguepartite, according 
to the number of parts and parties thereto. 1 Inf. 229. 

If it begins, This indenture, and in truth the parchment or 
paper is not indented, this is no indenture, becauſe words 
cannot make it indented ; but if the deed be actually indent- 
ed, and there be no words of indenture in the deed, yet it 
is an indenture in law, for it may be an indenture without 
words, but not by words without indenting. Id. 

When the ſeveral parts of an indenture are interchange- 
ably executed by the ſeveral parties, that part or copy which 
is executed by the grantor is uſually called the original, and 
the reſt are counterparts : though of late it is moſt frequent 
for all the parties to execute every part, which renders them 
all originals. A deed, made by one party only, is not in- 
dented, but polled or ſhaved quite even, and therefore called 
a deed-pel!, or a ſingle deed. 2 Black. 294. 


INDICAVIT (ſo called from thoſe words in the writ, 
indicavit nobis), is a writ of prohibition that lieth for the pa- 
tron of a church, whoſe clerk is defendant in the eccleſiaſ- 
tical court, in an action for tithes, commenced by another 
clerk, and extending to the fourth part of the value of the 
church at leaſt z in which caſe the ſuit belongs to the king's 
court, by the ſtatute of 13 Ed. 1. c. 5. But, at this day, 

4 writs 
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writs of indicavit, as well as all other real actions, are grown 
almoſt obſolete, and ſeldom put in practice. | 


 INDICTION, ab indicends, was a ſpace of fifteen years, 
by which charters and public writings were dated at Rome; 
which method of computing time was alſo ſometimes uſed in 
England. It began at the diſmiſſion of the council of Nice, 
and the firſt year was reckoned the firſt of ſuch an indiction, 
and ſo on to the number of fifteen, which was reckoned the 
fifteenth year of ſuch an indiCtion ; and the next year was 
the firſt of the next ſucceeding indiction. 


INDICTMENT) is a written accuſation of one or more 
perſons of a crime or miſdemeanor, preferred to, and pre- 
ſented on oath by, a grand Jury: 4 Black. 302. 

As an appeal is the ſuit of the party, ſo the indictment is 
always the ſuit of the king, and as it were his declaration 
and the party who proſecutes it, is a good witneſs to prove it. 
And when lach accuſation is found by a grand jury, without 
any bill brought before them, and afterwards reduced to a 
formed indictment, it is called a preſentment ; and when it is 
found by jurors returned to inquire of that particular offence 
8 is indicted, it is properly called an inquifition. 
1 Iuſt. 126. 

2. All capital crimes whatſoever, and alſo all kinds of in- 
ferior crimes of a public nature, as miſpriſions, contempts, 

diſturbances of the peace, oppreſſions, and all other miſ- 
demeanors whatfoever, of a public evil example againſt the 
common law, may be indicted; but no injuries of a private 
nature, unleſs they ſome way concern the king. 2 Haw. 210. 

Alſo it ſeems to be a good general ground, that wherever 
a ſtatute prohibits a matter of publix grievance to the liberties 
and ſecurity of the ſubject ; or commands a matter of public 
convenience, as the repairing the common ſtreets of a town; 
an offender againſt ſuch ſtatute is puniſhable, not only at the 
fuit of the party grieved, but alſo by way of indictment for 
his contempt of the ſtatute, unleſs ſuch method of proceed- 
ing do manifeſtly appear to be excluded by it. 2 Haw. 210. 
A fact amounting to a felony, is not indictable as a treſ+ 
paſs. IL. Raym. 712. 

3. Indictments muſt have a preciſe and ſufficient certainty. 
By the ſtatute 1 H. 5. c. 5. all indictments muſt ſet forth 
the chriſtian name, Turname, and addition of the ſtate, de- 
grce, and myltery of the perſon accuſed, and of the town o- 

place, 
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place, and county, where he doth inhabit; and all this to 
identify his perſon. 4 Black. 306. 

But the inhabitants of a pariſh may be indicted for not re- 
pairing a highway, although no perſon is particulatly named. 
Wood. b. 4. c. 5. e 

4. The time and place are alſo to be aſcertained, by nam- 
ing the day, and townſhip, in which the fact was committed: 
though a miſtake in theſe points is in general not held to 
be material, provided the time be laid previous to the find- 
ing of the indictment, and the place to be within the juriſ- 
diction of the court; unleſs where the place is laid as part 
of the deſcription of the fact; and the time alſo may be 
ſometimes material, where there is any limitation in point 
of time aſligned for the proſecution of offenders; as by 
ſtatute 7 & 8 V. c. 3. which enacts, that no proſecution 
ſhall be had for ſeveral of the treaſons therein mentioned, 
unleſs the indictment be found within three years after the 
offence committed; and in caſe of murder, the time of the 
death muſt be laid within a year and a day after the mortal 
ſtroke was given. 4 Black. 106. 

Alfo all indictments on any penal ſtatute, whereby the 
forfeiture is limited to the king, ſhall be ſued within two 
years after the offence committed; if limited to the king 
and proſecutor, the ſuit ſhall be in one year; and in de- 
fault thereof, the ſame ſhall be ſued for the king, within 
two years after that year ended. But where a ſtatute limits 
a ſhorter time, the ſuit ſhall be brought within ſuch time 
limited. 31 El. c. 5. 

But where an indictment charges a man with a bare 
omiſhon, as the not ſcouring ſuch a ditch, it is ſaid that it 
needs not ſhew any time. 2 Haw. 236. 

5. If the county is in the margin, and the indictment ſets 
forth the act to be done at ſuch a place in the county afore- 
ſaid, it is good, for it refers to the county in the margin; 
but if there be two counties named, one in the margin, and 
another in the addition of any party, or in the recital of an 
act of parliament, the fact laid at ſuch a place, in the coun- 
ty aforeſaid, vitiates the indictment, becaufe two counties 
are named before, and therefore it is uncertain to which it 
refers. Crown Circ. Comp. 115. 

And if the offence be done in the night, the indictment 
ſhall ſuppoſe it to be done in the day before; and if it hap- 
pen after midnight, then it muſt ſay it was done that day 
after. Lamb. 492. 

6. There 
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6. There are ſeveral words of art which the law hath ap- 
propriated for the deſcription of the offence, which no cir- 
cumlocution can ſupply ; as felonioufly, in the indictment of 
any felony ; burg/ariouſly, in an indictment of burglary ; and 
the like. 2 H. H. 184. 

And if a man be indicted that he fole, and it is not ſaid 


| feloniouſly, this indictment imports but a treſpaſs. Id. 172. 


7. Alſo, in indictments, the value of the thing, which 
is the ſubject or inſtrument of the offence, muſt ſometimes 
be expreſſed. In indictments for larceny, this is neceffary, 
that it may appear whether it be grand or petit larceny ; in 
homicides of all ſorts, it is neceſſary; as the weapon, with 
which it is committed, is forfeited to the king as a deodand. 
4 Black. 307. | 

8. The grand jury are only to hear evidence on behalf of 
the proſecution; for the finding of an indictment, is only 
in the nature of an inquiry or accuſation, which is after- 
wards to be tried and determined; and the grand Jury are 
only to inquire upon their oaths, whether there be ſufficient 
cauſe to call upon the uy to anſwer it. However, they 
ought to be thoroughly perſuaded of the truth of an indict- 
ment ſo far as their evidence goes; for the, indictment being 
the foundation of all, and commonly found in the abſence of 
the party accuſed, it is neceſſary there ſhould be ſubſtantial 


proof. 4 Black. 303. 3 Infl. 25. 


INDORSEMENT, (from dorſum, a back,) ſignifies any 
thing written upon the back of a deed or other inſtrument. 
On ſealing of a bond, the condition of the bond may be in- 
dorſed, and then the. bond and indorſement ſhall both ſtand 
together. The writing of a man's name on the back of a 
note or bill of exchange, and ſo in paſling from one' to an- 
other, every ſucceeding perſon indorſing his name, makes 
all the indorſers anſwerable as well as the drawer. In or- 
der to the executing a juſtice of the peace's warrant in an- 
other county, it muſt be indorſed by ſome juſtice in ſuch 
other county, which is commonly called backing the warrants 


INDUCTION, is the giving a clerk inſtituted to a bene- 
fice the actual poſſeſſion of the temporalties thereof, in the 
nature of livery of ſeiſin. It is performed by a mandate 
from the biſhop to the archdeacon, who commonly iſſues 
out a precept to ſome other clergyman to perform it for him. 
Accordingly, the inductor uſually takes the clerk 1 


nd, 
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hand, and lays it upon the key or ring of the church door, 


and ſays to this effect: “ By virtue of this mandate, I do 


„ induct you into the real, actual, and corporal poſſeſſion 
« of this church of C., with all the rights, profits, and ap- 
« purtenances thereto belonging.” After which, the in- 
ductor opens the door, and puts the perſon inducted into 
the church; who uſually tolls a bell, to make his induction 
public and known to the pariſhioners. Which being done, 
the clergyman who inducts him, indorſes a certificate of his 


induction on the archdeacon's mandate, and they who were 
preſent teſtify the ſame under their hands. And by this, 


the perſon inducted is in full and complete poſſeſſion of all 
the temporalties of his church. And what induction work- 
eth in parochial cures, is effected by inſtalment into dig- 
nities, prebends, and the like, in cathedral and collegiate 
churches. 


INDULGENCES, in the Romiſh church, are the good 
works of the ſaints, over and above thoſe that were neceſ- 
ſary towards their own juſtification, together with the infi- 
nite merits of CHriſt, which are depoſited, as it were, in one 

inexhauſtible treaſury. The keys of this were committed to 
St. Peter, and to his ſucceſſors the popes, who may open it 
at pleaſure, 'and by transferring a portion of this — 
abundant merit to any particular perſon, for a ſum of money, 
may convey to him, either the pardon of his own fins, or 
a releaſe for any one in whom he is intereſted, from the pains 
of purgatory. Such indulgences were firſt invented in 
the eleventh century by pope Urban the ſecond. 2 Robert. 
Hiſt. Cha. V. 72 79. 


IN ESS E, is any thing in being ; and the learned make 
this diſtinction between things in eſe, and things in poſſe ; as, 
a thing that is not, but may be, they ſay is in poſſe, or in po- 
tentia ; but what is apparent and viſible, is in e/e; that is, it 
hath a real being, whereas the other is caſual, and but a poſ- 
ſibility. A child before he is born or conceived, is a thing 
in poſſe ; after he is born, he is ſaid to be in . 


INFAMOUS perſons are diſabled either to be witneſſes 
or jurors. A conviction of treaſon or felony, or judgment 
for any heinous crime to ftand on the pillory, or to be 
whipped, or branded, are good cauſes of exception. But 
no ſuch conviction or judgment can be made uſe of for 


ſuch 
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ſuch diſability, unleſs the record be actually produced in 
court. 2 Haw. 433. | | | | 
And it is a general rule, that a witneſs ſhall not be aſked 
any queſtion, + anſwering to which might oblige him to 
accuſe himſelf of a crime; and that his credit is to be im- 
peached only by general accounts of his character and repu- 
tation, and not by proofs of particular crimes, whereof he 
never was convicted. Id. 
And the king's pardon, after a conviction or attainder, re- 
ſtores the party to his credit. 1d. 


INFANGTHIEF, from the Saxon fang, to take, ſignifies 
a privilege or liberty granted to the lords of certain manors 
to try any thief taken within their fee ; as outfangthief was a 
privilege whereby the lord was enabled to call any man dwell- 
ing in his manor, and taken for felony in another place 
out of his fee, to judgment in his own court. But theſe 
kinds of franchiſes are long ſince antiquated and gone, 


2 Inft. 31. 7 


INFANT: TOY 
1. The ages of male and female are different for different 
purpoſes: A male at 12 years of age may take the oath of 
allegiance z, at 14, is of years of diſcretion, and therefore 
_ay conſent or diſagree to marriage, may chuſe his guardian, 
and (if his diſcretion be actually proved), may make his 
teſtament of his perſonal eſtate; at 17, may be an executor z 
and at 21, is at his own diſpoſal, and may aliene his lands, 
oods, and chattels. A female, at 7 years of age may be 
trothed or given in marriage; at 9, is intitled to dower; 
at 12, is of years of maturity, and therefore may conſent or 


diſagree to marriage, and (if proved to have ſufficient diſ- 


cretion), may bequeath her perſonal eſtate; at 14, is at 
years of legal diſcretion, and may chuſe a guardian; at 17, 
may be executrix ; and at 21, may diſpoſe of herſelf and her 
lands. 1 Black. 463. | 
2. An infant in the mother's womb is capable of having 
a legacy; or a ſurrender of a copyhold eſtate made to it. 
It may have a guardian aſſigned to it, and is enabled to have 
an eſtate limited to its uſe, and to take afterwards by ſuch 
limitation, as if it were then actually born. 1 Black. 130. 
3- In criminal caſes, an infant of the age of 14 years 
may be 22 * puniſhed for any capital offence; but under 
the age of 7 he cannot. The period between 7 & 14 is 
ſubject 
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fubject to much uncertainty: for the infant ſhall, generally 
ſpeaking, be judged prima ſacie innocent; yet if he was 
capable of diſcretion, and could diſtinguiſn between good 
and evil, he may be convicted. 1 Black. 464. 

And generally, by the law, (as it now ſtands,) the — 
of doing ill, or contracting guilt, is not ſo much meaſure 
by years and days, as by the ſtrength of the delinquent's 
underſtanding and judgment; for one infant of 11 years 
old may have as much cunning as another of 14. Under 
7 years of age, indeed, an infant cannot be guilty of felony ; 
but above that age, if it clearly appear to the court and jury 
that he could diſcern between good and evil, he may be con- 
victed and ſuffer death. 4 Black. 23. 

4. By the 18 Eliz. c. 7. carnally knowing or abuſing any 
woman child under the age of ten years, is felony without 
benefit of clergy : in which caſe, conſent or not conſent is 
immaterial, as by reaſon of her tender years ſhe is incapable 
of judgment and diſcretion. And from the neceſſity of the 
thing, the infant may be a witneſs in ſuch caſe; and if ſne 
hath any idea of an oath, may be alſo ſworn ; it being found, 
by experience, that infants of very tender years, often give 
the cleareſt and trueſt teſtimony. But where a man's life 
is concerned, it is deſirable, in order to render her evidence 
credible, that there ſhould be ſome concurrent teſtimony of 
time, place, and circumſtances; and that the conviction 
ſhould not be grounded fingly on the unſupported accuſation 
of an infant under years of diſcretion. 4 Black. 214. 

5. An infant under 14, is preſumed, by law, unable to 
commit a rape; and therefore although in other felonies, a 
capacity of underſtanding in ſome caſes may ſupply the 
want of age, yet it ſeems, as to this fact, the law preſumes 
him impotent, as well as wanting diſcretion. 1 Hale's 
Hiſt. 630. 

6. The law doth in ſome caſes privilege an infant under 
the age of 21, as to common miſdemeanors ; ſo as to eſ- 
Cape — fined, impriſoned, or the like: and particularly 
in caſes of omiſſion, as not repairing a bridge, or a highway, 
or other fimilar offences: for not having the command of 
his fortune till 21, he wants the capacity to do thoſe things 
which the law requires. 4 Black. 22. 

But where there is any notorious breach of the peace, a 
riot, battery, or the like; for theſe, an infant above the age 
of 14, is equally liable to ſuffer, as a perſon of the full age 
of 21. 4 Black, 23. 
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And an infant under 14, if he commit a treſpaſs againſt 
the perſon or poſſeſſion of another, ſhall be compelled in a 
civil action to give ſatisfaction for the damage. 1 Haw. 2. 

7. An infant ſhall loſe nothing by non-claim, or neglect 
of demanding his right. 1 Black. 465. 

8. An infant may bind himſclf apprentice by indenture z 
alſo he may bind himſelf to pay for his necefſary meat, 
drink, apparel, phyſic, and ſuch other neceſſaries: but if 
he binds himſeli in an obligation, or writing, with a penalty 
for the payment of any of theſe, that obligation ſhall not 


bmd him. I Inſt. 72. 


9. An infant may preſent to a benefice; for the judg- 


ment of the fitneſs of the perſon preſented remaineth with 


the biſhop. 1 Black. 465. | 
10. An infant may purchaſe lands; but when he comes 


of age, he may either agree or diſagree to it. Id. 466. 

11. Generally, an infant cannot aliene his eſtate ; but in- 
fant truſtees or mortgagees are enabled to convey, under the 
direction of a court of equity, the eſtates which they hold 
in truſt or mortgage, to ſuch perſon as the court ſhall ap- 
point. Id. 465. 

And by the 29 G. 2. c. 31. infants may ſurrender leaſes 
in the courts of chancery or exchequer, in order to renew 


the ſame. 


And a conveyance y leaſe and releaſe by an infant, is 
voidable only, and not void. Bur. Mansf. 1794. 

Alfo, there are ſeveral kinds of powers which infants may 
execute, as where an infant is a mere inſtrument only; as 
delivery of ſeiſin, which is a mere miniſterial act, and re- 
quires no judgment or diſcretion. 3 A. 710. 

And generally, whatſoever an infant is bound to do by 

law, the ſame ſhall bind him although he do it without ſuit 
of law; as, if he makes equal partition, if he pays rent, 
if he admits a copyholder upon a ſurrender. Bur. Man. 
1801. 
12. An infant cannot be ſued but under the protection 
of, and joining the name of his guardian: but he may ſue 
either by his guardian, or prochein amy ; that is, his next 
friend who is not his guardian. This prochein amy may be 
any perſon who will undertake the infant's cauſe. 1 Black. 
464. 

And if an infant refuſeth to name a guardian to appear 
by, the plaintiff, by order of court, may do it for him. 
Str. 1076. | 
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13. A guardian cannot make a leaſe of the infant's lands, 
for longer term than until his guardianſhip expires; if he 
does, the leaſe is void. 2 Wilſon. 129. 135. 


INFORMATIONS, are of two kinds : firſt, thoſe which 
are partly at the ſuit of the king, and partly at the ſuit of 
a ſubject; and, ſecondly, ſuch as are only in the name of 
the king : the former are uſually brought upon penal ſta- 
tutes, which inflict a penalty on conviction of the offender, 
one part to the uſe of the king, and another to the uſe of the 
informer, and are a fort of qui tam, or popular actions, 
* carried on by a criminal inſtead of a civil proceſs. 
4 Black. 308. 

Informations that are exhibited in the name of the king 
alone, are alſo of two kinds; firſt, thoſe which are truly and 
properly his own ſuits, and filed ex officio by his own imme- 
diate officer, the attorney general; ſecondly, thoſe in 
which, though the king is the nominal proſecutor, yet it is 
at the relation of ſome private perſon, or common informer z 
and they are filed by the maſter of the crown-office, under 
the expreſs direction of the court. The objects of the 
king's own proſecutions, filed ex officio by the attorney 
general, are properly ſuch enormous miſdemeanors, as pe- 
culiarly tend to diſturb or endanger the government: the 
objects of the other ſpecies of informations, filed by the 
maſter of the crown-otlice, upon the complaint or relation 
of a private ſubject, are any groſs and notorious miſdemea- 
nors, riots, batteries, libels, or other immoralities of an 
atrocious kind, not peculiarly tending to diſturb the govern- 
ment, but which, on account of their magnitude, or perni- 
cious example, deſerve the moſt public animadverſion. 
And when an information is filed either thug, or by the at- 
torney general ex ee it muſt be tried by a P tit jury of 
the county where the offence ariſes; aſter which, if the de- 
fendant be found guilty, he muſt refort to the court of king's 
bench for his puniſhment. 1. 

Of near affinity to an information gu tam, is an action 
upon the ſtatute z which is cither a private action, when an 
action is given upon a ſtatute to the king, and to the party 
grieved only; or a popular action, where the action is given 
to the peaple in general; that is, to any one that will ſue for 
the king and for himſelf. | 

By 31 El. c. 5. informations on any penal ſtatute, where- 
by the forfeiture is limited to the king, ſhall be brought 
0 C 2 wihin 
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within two years after the offence committed; if limited 
to the king, and to any other who ſhall proſecute, then 
within one year; and, in default of ſuch proſecution, then 
to be brought for the king in two years after that year 
ended, | 

Foraſmuch as an information differs from an indictment 
in little more than this, that the one is found by the oath of 
twelve men, and the other is not ſo found, but 1s only the 
allegation of the oflicer or perſon who exhibits it; whatſo- 
ever certainty therefore is required in an indictment, the 
ſame, at leaſt, is neceſſary alſo in an information. And the 
ſtatutes of jeoſails, which remedy overſights in pleading, ex- 
tend not to informations. 2 Haw. 260. | 

By the 18 /. c. 5. if any perſon informing under pre- 
tence of a penal law, ſhall make any compoſition without 
leave of the court, or take any _ or promiſe from the 
defendant to excuſe him, he ſhall forfeit 10. and ſtand two 
hours on the pillory, and ſhall be for ever diſabled to ſue on 
any popular or penal ſtatute. 

The court of king's bench will not grant an information 
againſt a juſtice of the peace for an error in judgment only, 
or for having acted illegally, in the execution of his office; 
but will leave the party injured to his ordinary remedy at 
law: but if the juilice acts with partiality, malice, or cor- 
ruption, an information will be granted. Bur. Mansf. 

61. | | 
; Alſo the court will grant an information againſt a pariſh 
officer, for procuring a poor mar of another pariſh to marry 
a poor woman of his own pariſh, in order to get the woman 
ſettled in that other parith. Id. 2106. a | 

But in the caſe K. v. Compton et al. H. 23 G. 3. an in- 
formation was denied againſt the overſeers of Doncaſter, for 
conſpiring to prevail upon a ſoldier to marry a poor woman 
of their pariſh, then big with child, in order to throw her 
upon another pariſh; on the ground, that great incon- 
venience had been felt from the practice of obliging perſons 
in low circumſtances, to ſhew cauſe againſt informations at 
a great expence ; as juſlice might be as effectually had by 
way of indictment. Cald. Caſ. 246. 


ING, Sax. a watery meadow, 


INGRESS, egreſs, and regret, are words in leaſes of land, 
to lignify a free entering into, going forth of, aud returning 
from, 
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from, ſome part of the lands let; as to get in a crop of corn, 
or the like, after the term is expired. 


INGROSSING, (from in, and gre/5, great or whole,) is 
the getting into one's poſſeſſion, or buying up large quan- 
tities of corn, or other dead victual, with intent to ſell the 
ſame again. This was formerly puniſhable by the ſtatute 
5&6 Ed. 6. c. 14. which ſtatute being repealed by the 
12 G. 3. c. 71. the ſame remains now only an offence at 
common law, puniſhable by fine and impriſonment. 


INHABITANTS, of a town or pariſh, with reſpect to the 
public aſſeſſments, and the like, are not only thoſe who dwell 
in an houſe there, but alſo thoſe who occupy lands within 
ſuch town or pariſh, although they be dwelling elſewhere. 
But the word inhabitants doth not extend to lodgers, ſer- 
vants, or the like; but to houſeholders only. 2 {:ft. 702. 


INHERITANCE, hereditas, is a perpetuity in lands or 
tenements, to a man and his heirs; and the word inherit- 
ance is not only intended where a man hath lands or tene- 
ments by deſcent, but alſo every fee-ſimple, or fee-tail, 
which a perſon hath by purchaſe, may be ſaid to be an inhe- 
ritance, becauſe his heirs may inherit it. Lit. . g. 

Inheritances are corporeal or incorporeal. Corporeal inherit- 
ances, relate to houſes and lands, which may be touched or 
handled ; and incorporeal hereditaments, are rights iſſuing out 
of, annexed to, or exerciſed with corporecal inheritances z as 
adyowſons, tithes, annuities, offices, commons, franchiſes, 
privileges, and ſervices. 1 1. 49. 

There are ſeveral rules of inhcritances of lands, according 
to which, eſtates are tranſmitted from anceſtor to heir; vis. 
1. That inheritances ſhall lineally deſcend to the ifſue of the 
perſon laſt actually ſeiſed, in inſinitum, but ſhall never 
lineally aſcend, 2. The male iſſue ſhall be admitted before 
the female. 3. Where there are two or more males in 
equal degree, the eldeſt only ſhall inherit ; but the females 
altogether, 4. The lineal deſcendants, in infinitum, of any 
perſon deceaſed, ſhall repreſent their anceſtor ; that is, thall 
ſtand in the ſame place as the perſon himſelf would have 
done had he been living : thus the child, grandchild, or 
great grandchild (either male or female), of the eldeſt fon, 
ſucceeds before the younger ſon, and fo in infinitum. 5. On 


failure of iſſue of the perſon laſt ſeiſed, the inheritance ſhall 
| C 3 deſcend 
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deſcend to the blood of the firſt purchaſer. 6. The collate- 
ral heir of the perſon laſt ſeiſed, muſt be his next collateral 
kinſman of the whole blood. 7. In collateral inheritances, 
the male ſtocks ſhall be preferred to the female, unleſs where 
the lands have deſcended from a female: thus the relations 
on the father's ſide are admitted, in infinitum, before thoſe 
on the mother's fide are admitted at all; and the relations of 
the father's father, before thoſe of the father's mother, and 


ſo On. 2 Black. C, 14» 


INHIBITION, is a writ to forbid a judge from a farther 
proceeding in a cauſe depending before him, being in nature 
of a — It moſt commonly iſſues out of an higher 
court chriſtian to an inferior, upon an appeal. But there 
are alſo inhibitions on the viſitations of archbiſhops and 
biſhops: thus, when the archbiſhop viſits, he inhibits the 
biſhop; and when the biſhop viſits, he inhibits the archdea- 
con. And this is to prevent confuſion. T. JL. 


INJUNCTION, is a kind of prohibition granted in divers 
caſes. It is generally grounded upon an interlocutory order 
or decree out of the court of chancery or exchequer, to 


| ſtay proceedings in courts of law. It is alſo ſometimes 


granted to quiet the poſſeſſion of lands, or to ſtay waſte. 
Weſt. Symb. ſect. 25. | 

It is ſometimes alſo iſſued to the ſpiritual courts; as, 
particularly, where there is a truſt, or any thing in the na- 
ture of a truſt, notwithſtanding the eccleſiaſtical court may 
have an original juriſdiction, as in the caſe of legacies, yet 
the chancery will grant an injunction to ſtay the proceed- 
ings. 1 Atk. 491. | 

An injunction may be prayed at various ſtages of the 
cauſe, according to the circumſtances of the caſe. If the 
bill be to ſtay execution upon an oppreſſive judgment, and 
the defendant doth not put in his anſwer within the ſtated 
time allowed by the rules of the court, an injunction will 


iſſue of courſe; and, when the anſwer comes in, the in- 


junction can only be continued upon a ſufficient ground, 
appearing from the anſwer itſelf, But if an injunction be 
granted to ſtay waſte, or other injurics of an equally 
urgent nature, then upon the filing of the bill, aud a proper 
caſe ſupported by affidavit, the court will grant an injunc- 
tion immediately, to continue till the defendant hath put 
in his anſwer, and till the court ſhall make ſome farther 

order 
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order concerning it: and, when the anſwer comes in, 
whether it ſhall be then diſſolved or continued till the hear- 
ing of the cauſe,'is determined by the court upon argument, 
drawn from conſidering the anſwer and athdavit together. 
3 Black. 443. © 

The court will grant an injunction at the ſuit of a ground 
landlord, to ſtay waſte in an under-lefſee, who holds by 
leaſe from the original leſſee. 3 Atk. 723. 

A remainder man in fee may have an injunction to ſtay 
waſte in the firſt tenant for life, notwithſtanding an interme- 
diate eſtate for life. Id. 

If a mortgagee cuts down timber, and doth not apply the 
money ariſing from the ſale in ſinking the intereſt and prin- 
cipal, the mortgagor may have an injunction to ſtay waſte. 


So where the mortgagor commits waſte, the court will 
grant the mortgagee an injunction; for they will not ſuffer 


the mortgagor to prejudice the incumbrance. 1d. 


INLAGH, a perſon under the protection of the law, as 
an ovtlarw is a perfon put out of its protection. 


INLAND, terra. interior, the inner or incloſed lard, was 
the demeſne of the lord; as that which was let to tenants 
was called outland. In an ancient will are theſe words: 
« To Wrulfey I give the inland or demeſnes; and to Zlfey 
« the wtfands or tenancy.” Teftam Britherici. This word 
was in great uſe among the Saxons, and often occurs in 
Domeſday. 

An inland bill of exchange is where the perſon that draws 
the bill, and he upon whom it is drawn, do both of them 
reſide within the kingdom; as a foreign bill of exchange is, 
where one of the parties reſides out of the kingdom. So in- 
land trade is that which is carried on within the kingdom ; as 
foreign trade is that which is carried on by a merchant with- 
in this kingdom, with his correſpondent abroad, 


INMATE, is one that is admitted to dwell in the ſame 
houſe with another perſon, not being able to provide an 
houſe for himſelf. Inmates, by the 31 K. c. 7. were pro- 
hibited to be admitted in cottages: but by 15 G. 3. c. 32. 
the ſaid ſtatute of the 31 El. is repealed ; ſetting forth, that 


the ſame had laid the induſtrious poor under great diſſi- 
C4 Ccalticg 
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ficulties to procure habitations, and tended very much to 
leſſen population. 


INNS, Beſpitia, were inſtituted for lodging and relief of 
travellers; and at common law any man might erect and 
keep an inn or alehouſe, but now they are to be licenſed by 
Juſtices of the peace. For which, ſee ALEHousts. 


INNUENDO, (from innus, to nod or beckon with the 
head,) is a word uſed in declarations and law pleadings, 
to aſcertain a perſon or thing which was named before; as 
to ſay, he (innuendo the plaintiff) did ſo and ſo, when 
there was mention before of another perſon. In an action 
of ſlander, for inſtance, two things are requiſite z firſt, that 
the perſon flandered be certain; and next, that the word. 
be certain which contain the ſlander. As to the perſon If 
a man ſay, without any previous communication, that one 
of the ſervants of A. B. (he having ſeveral ſervants) is a 
notorious felon; here, for the uncertainty of the per/on, no 
action lieth, and an innuendo cannot make this certain: but 
when the perſon hath been once named in certain, is. if two 
ſpeaking of J. S. one of them faith, he is a notorious felon, 
this is certain enough, and an innuendo will be admitted to 
ſhew the perſon intended. So as to the words: If a man 
ſay, that ſuch a one had the pox, innuendo the French pox, 
this will not be admitted, becauſe the French pox was not 
mentioned before, and the words ſhalt be conſtrued in a 
more favourable ſenſe. But, if in diſcourſe of the French 

ox, one ſay, that ſuch an one had the pox, innuendo the 
French pox, this will be admitted to render that certain 
' which was uncertain before. 4 Co. 17. | 


INPENY, and ontpeny, money paid by the cuſtoms of 
certain manors, on being admitted. to, or on the alienation 
of lands within the manor, 


INQUEST OF OFFICE, is an inquiry made by the king's 
officer, theriff, coroner, or eſcheator, by virtue of their office, 
or by writ to them ſent for that purpoſe, or by commiſſioners 
ſpecially appointed, concerning any matter that intitles the 
king to the poſſeſſion of lands or tenements, goods or chattels. 
This is done by a jury of no determinate number, being 
cither twelye, or leſs, or more, As, to inquire, whether one 

who 
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who held immediately of the king died without heirs, in 
which caſe the lands belong to the king by eſcheat; whether 
one be attainted of treaſon, whereby his eſtate is forfeited to 
the crown; whether one who hath purchaſed lands is an 
alien, which is another cauſe of forfeiture; whether ſuch a 
one be an idiot, in which caſe he and his lands appertain to 
the cuſtody of the king: and while the military tenures ſub- 
ſiſted, to inquire of what lands the king's tenant died ſeiſed, 
who was his heir, and of what age, in order to intitle the 
king to the wardſhip, marriage, relief, and other advantages. 
And with regard to other matters, the inqueſts of office (till 
remain in force; as in the caſe of wreck, treaſure trove, 
and the like, and eſpecially as to forfeitures for offences: for 
every jury which tries a man for treaſon or felony, every 
coroner's inqueſt that fits upon a felo de ſe, or one killed by 
miſadventure, is, in all reſpects, an inqueſt of office; and if 
they find the treaſon or felony, or even the flight of the par- 
ty accuſed, (though innocent,) the king is thereupon, by 
virtue of this office, found intitled to have his forfeitures. 
3 Black. 258. | 

Some of theſe. inquiſitions are in themſelves convictions, 
and cannot afterwards be traverſed ar denied; and therefore 
the inqueſt ought to hear all that can be alleged on both 
fides: of this nature are all inquiſitions of felo de'ſe; of 
flight in perſons accuſed of felony ; of deodands, and the 
like; and preſentments of pony offences in the ſheriff's 
tourn or court leet, whereupon the preſiding officer may ſet 
a fine. Other inquiſitions may be afterwards traverſed and 
examined; as particularly the coroner's inquiſition of the 
death of a man; for, in ſuch caſes, the offender may be 
arraigned upon the inquiſition, and diſpute the truth of it. 
4 Black. 301. 


INQUISITION POST MORTEM, was an inquiry by 
the eſcheator in every county, upon the death of any of the 
king's tenants in capite, what lands ſuch tenant held in ſuch 
county, what was the yearly value thereof, who was his 
heir, and of what age; in order to intitle the king to his re- 
lief, wardſhip, marriage, or other advantages, as circum- 
ſtances ſhould require. 


INROLLMENT, { irrotulatic, ) is the regiſtering or en- 
tering in the rolls of the chancery, king's bench, common 
pleas, or exchequer, or by the clerk of the peace in the - 

Cor 
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cords of the quarter ſeſſions, of any lawful act; as a ſtatuts 
or recognizance acknowledged, a deed of bargain and fale 
of lands, and the like: but the inrollmg a deed doth not 
make it a record, though it thereby becomes a deed record- 
ed; for there is a difference between matter of record, and 
a thing recorded to be kept in memory; a record being the 
entry in parchment of judicial matters controverted in a 
court of record, and whereof the court takes notice; where- 
as an inrollment of a deed is a private act of the parties con- 
cer ned, of which the court takes no cognizance at the time of 
doing it, although the court gives way to it. 2 Lill. Abr. 6g. 

The inrolling muſt be in parchment only, for the ſtrength 
and continuance thereof; though the indenture may be 
either in parchment or paper. 2 . 673. | 

By ſtatute 27 H. 8. c. 16. no lands ſhall pafs, whereby 
any eſtate of inheritance or freehold ſhall take effect, or any 
uſe thereof be made, by reaſon only of any bargain and ſale 
thereof, except the bargain and ſale be made by writing in- 
dented, ſealed, and within ſix months inrolled in one of the 
king's courts of record at Weſtminſter ; or elſe within the 
county where the lands lie, before the clerk of the peace, 
and one or more juſtices. But by 5 Ez. c. 26. in the coun- 
ties palatine, they may be inrolled in the reſpective courts 
there, or at the aſſizes. 6 

Deeds and wills of papiſts muſt in like manner be inroll- 
ed, otherwiſe no intereſt therein will paſs. 3 G. c. 18. 

By the mortmain act, 9 C. 2. c. 36. no lands, nor money 
to be laid out in lands, ſhall be given to any charitable uſe, 
unleſs it be by deed executed twelve months before the death 
of the donor, and inrolled in chancery in ſix months after 
execution; and unleſs the ſame be made to take effect im- 
mediately. : 

By ſeveral ſpecial acts of parliament, memorials of deeds 
and wills are to be regiſtered in ſeveral parts of the county of 
York, and elſewhere; in order to render it more eaſy to bor- 
row money on land ſecurity. | 

Every deed before it is inrolled, is to be acknowledged 
to be the deed of the party, before a maſter of chancery, or 
a-Judge of the court wherein it is inrolled ; which is the offi- 
cer's warrant for inrolling the ſame ; and the inrollment of a 
deed, if it be acknowledged by the grantor, will be good 
proof of the deed itſelf upon a trial. 2 Lill. Abr. 69. 

But a deed may be inrolled without the examination of the 


party himſelf; for it is ſufficient if oath is made of the 
covet execution. 
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execution. If two are parties, and the deed is acknowledged 
by one, the other is bound by it. And if a man lives abroad, 
and would paſs lands here in England, a nominal perſon may 
be joined with him in the deed, who may acknowledge it 
here, and it will be binding. 1 Salt. 38g: 

If after execution of the deed, and before the inrollment, 
either party dies; yet the land hereby paſſes, if the deed be 
inrolled within fix months after the execution: ſo if there 
be two bargains and ſales of the ſame land to two ſeveral 
perſons, and the laſt deed is firſt inrolled, and afterwards 
the firſt deed is alſo inrolled within fix months; the firſt 
buyer ſhall have the land; for when the deed is inrolled, the 
buyer is ſeiſed of the land from the delivery of the deed, and 
the inrollment ſhall relate to it. Mood. ö. 2. c. 3. 


INSIDIATORES VIARUM, are perſons that lie in wait, 
in order to the commiſſion of felony, or other miſdemeanors. 
Theſe were always excluded by the common law from the 
benefit of clergy ; and, e ſometimes theſe words 
were put in indictments of felony, on purpoſe to deprive the 
offenders of that benefit: and this cauſed the ſtatute of 
4 Hen. 4. c. 2. to be made, to put theſe words out of 
indictments, and to allow benefit of clergy if they were in 


them. 0 
INSIMUL COMPUTASSENT, is a writ that lies upon 


a ſtated account between two merchants or other perſons ; in 
which caſe the law implies, that he againſt whom the balance 
appears hath engaged to pay it to the other, though there 
be not any actual promiſe : and from this implication, it is 
frequent for actions on the caſe to be brought, declaring 
that the plaintiff and defendant had ſettled their accounts 
together, inſimul computaſſent, and that the defendant engag- 
ed to pay to the plaintiff the balance, but hath fince neglect- 
ed to do it: if no account has been made up, then the legal 
remedy is, by bringing a writ of account, de computa, com- 
manding the defendant to render a juſt account to the plain- 
tiff, or thew to the court good cauſe to the contrary, 


3 Black. 162. 


INSOLVENT. An act of inſolvency is an occaſional 
act frequently paſſed by the legiſlature, whereby all perſons 
whatſocver, who arc either in too low a way of dealing to 


come within the ſtatutes of bankruptcy, or not being in a 
4 mercantile 
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mercanꝰ ile ſtate of life, are not included within the bank- 
rupt laws, are diſcharg from all ſuits and impriſonment, 
upon delivering up all their eſtate and effects to their credi- 
tors upon oath, at the aſſizes or ſeſſions; in which caſe, if 
they be guilty of fraud or perjury, .they are commonly pu- 
niſhed with death. 2 Black. 484. 

By the ſtatute 32 G. 2. c. 28. if a defendant charged in 
execution for any debt under 1001. will ſurrender all his 
effects to his creditors (except his apparel, bedding, and 
tools of his trade, not amounting, in the whole, to the value 
of 10/.), and make oath of his punctual compliance with 
the ſtatute, he may be diſcharged, unleſs the creditor inſiſts 
on detaining him; in which caſe, he ſhall allow him 25. 4d. 
a week, to be paid on the firſt day of every week, and, on 
failure of regular payment, the 3 ſhall be diſcharged. 
Yet the creditor may, at any future time, have execution 
againſt the lands and goods of the defendant, though never 
more againſt his perſon. And, on the other hand, the crc- 
ditors may compel (under pain of tranſportation), ſuch 
debtor charged in exccution for any debt under 100/. to 
make a diſcovery and ſurrender of all his effects for their 
benefit; whereupon he is alſo intitled to a like diſcharge of 
his perſon. 3 Black. 416. 


 INSPEXIMUS, is a word in letters patent, reciting a 
former grant, inſpeximir, (we have ſeen,) ſuch former grant; 
and fo reciting the ſame verbatim, and then granting ſuch 
further privileges as are thought convenient. 


INSTALLMENT, Payment of debt by inſtallment, is 

where ſeveral future days are appointed for diſcharging the 
debt, part at one time, and part at another. If a man be 
bound in a bond, or by contract to another, to pay 100. 
at five ſeveral days, he ſhall not have an action of debt be- 
fore the laſt day be paſt: and ſo note a diverſity between 
duties which touch the realty, and the mere perſonalty. 
But if a man be bound in a recognizance to pay 100/. at 
five ſeveral days, preſently after the firſt day of payment, he 
ſhall have execution upon the recognizance for that ſum, 
and ſhall not tarry till the laſt day be paſt ; for that it is in the 
nature of ſeveral judgments: and ſo note a diverſity be- 
tween a debt due by recognizance, and a debt due by bond 
or contract. And fo it is of a covenant or promiſe; after 
the firſt default, an action of covenant, or an action * 
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the caſe, doth. lie, for they are ſeveral in their nature: 
where alſo note a diverſity between debts and covenants, 
or promiſes. 1 nfl. 292. | 

Inſtallment, in caſe of eccleſiaſtical dignities, is putting 
the party into actual poſſeſſion; as placing a prebendary in 
his fall in the quire. 


INSTANTER, inſtantly, immediately; as where a per- 
ſon who hath been for ſome time attainted of ſelony, is 
brought into court, and it is demanded of him what he hath 
to allege why execution thould not be awarded againſt him; 
if he denies that he is the ſame perſon, this ſhall be tried in- 
flanter, by a jury immediately, without giving him time to 
m akehis defence, or produce his witneſſes, unleſs he will 
make oath that he is not the perſon attainted. 4 Black. 


396. 
INSTITUTION, to a benefice, is that whereby the ordi- 


nary commits the cure of ſouls to the perſon preſented ; as 
by induction he obtains a temporal right io the profits of the 
living. Previous to the inſtitution, there are ſeveral oaths 
and ſubſcriptions requilite to be taken and made before the 
ordinary; as, the oath againi. fimony, the oaths of allegiance 
and ſupremacy, and if it is a vicarage) the oath of reſi- 
dence; and to ſubſcribe the thirty-nine articles, and the 
articles concerning the king's ſupremacy and the book of 


common prayer. 


INSUPER, is uſed by auditors in their accounts in the 
exchequer; as when ſo much is charged upon. a perſon as 
due on his account, they ſay ſo much remains inſuper to ſuch 
accountant. 


INSURANCE, 2mongſt merchants, is where a man, for 
a ſum of money paid to him by a merchant, obligeth himſelf 
to make good the loſs of a ſhip, or goods therein, or both. 
2 Black. 458. | 
_ Bottomry, is in nature of a mortgage of a ſhip, when the 
owner borrows money to enable him to carry on his voyage, 
and pledges the bottom (that is, in effect the whole of it) ag 
a ſecurity for the repayment ; in which caſe, it is under- 
ſtood, that, if the ſhip be loſt, the lender loſes his whole 
money; but, if it returns in ſafety, then he ſhall receive 
back his moncy, and alſo the premium agreed upon, in con- 
Gderation 
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ſideration of the extroardinary hazard run by the lender, 
however it may exceed the legal rate of intereſt: and in 
this caſe, the ſhip and tackle, if brought home, are anſwer- 
able, as well as the perſon of the borrower, for the money 
lent. Did. 

But if the loan is not upon the veſſel, but upon the goods 
and merchandize, which muſt — be ſold or — 
ed in the courſe of the voyage; then only the borrower, per- 
ſonally, is bound to anſwer the contract; who, therefore, in 
this caſe, is ſaid to take up money at reſpondentia (which he 
himſelf will anfaver for). Bid. | 

Inſurances, being contracts, the very eſſence of which 
conſiſts in obſerving the pureſt good faith and integrity, are 
therefore vacated by any the leaſt ſhadow of fraud or undue 
concealment z and, on the other hand, being much for the 
benefit of trade, they are greatly encouraged and protected 
both by the common law and acts of parliament. Mid. 

But as a practice had obtained of inſuring large ſums 
without having any property on board, which were called 
inſurances, interęſt or no intereſt, and alſo of inſuring the 
ſame goods ſeveral times over, both of which were a ſpecies 
of gaming, and therefore were denominated wagering poli- 
cies; it is enacted by the 19 G. 2. c. 37. that all theſe kinds 
of inſurance ſhall be void; and that no re-inſurance ſhall 
be lawful, except the former inſurer ſhall be inſolvent, a 
bankrupt, or dead; and that, in the Eg India trade, the 
lender of money on bottomry, or at re/ſþ9ndentia, ſhalk alone 
have a right to be inſured for the money lent; and the bor- 
rower ſhall (in caſe of a loſs) recover no more upon any in- 
ſurance than the ſurplus of the property, above the value of 
his bottomry, or reſpondentia bond. 

But different perſons may inſure various intereſts on the 
ſame thing; and each to the whole value. Bur. Mansf. 
494. 
"When a ſhip has been long miſſing, and no advice is had 
of her, the premium runs proportionably high; and, in that 
caſe, theſe words are uſually inſerted in the policy, J or not 
46%, and if it ſo happens, that at the time of the ſub- 
ſcription the thip is caſt away, yet the inſurer ſhall be an- 
ſwerable. | 

An inſurance of the ſhip, tackle, and furniture, againſt 
perils of the ſea, fire, and other accidents in a voyage to 
and from ſuch a port, and the ſhip ſtays in the paſſage to 


clean and refit, during which time the ſails and furniture 
are, 
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vre; for ſecurity, carried into a ſtorehouſe at land, and there 
accidently burned; this doth not make the policy void, but 
the inſurers ſhall be anſwerable. Bur. Mansf. 347. 

But if the loſs happens by the alteration of the voyage, 
or variation of the chance, or other fault of the owner or 
maſter of the ſhip, the inſurer ceaſes to be liable. Bid. 

Otherwiſe it is, if the thing be done for juſt cauſe; as if a 
ſhip warranted to depart with convoy, goes out of the 
way in order to have the opportunity of convoy, this is no 
deviation. bid. 

It is eſtabliſhed upon a principle of convenience, that a 
man ſhall not recover more than he has loſt, Inſurance is 
an indemnity only, in caſe of a loſs; and therefore the 
ſatisfaction ought not to exceed the loſs. Bur. Mang 

2. 

And if the inſured is to receive but one ſatisfaction, natu- 
ral juſtice requires that the ſeveral inſurers ſhall all of them 
contribute pro rata, to ſatisfy that lols, agaiuſt which the 
have all inſured. 1d. - 

Where a man makes a double inſurance of the ſame 
thing, in ſuch a manner that he can recover againſt ſeve- 
ral inſurers in diſtinct policies a double ſatisfaction, the 
law ſays, that he ought not to recover doubly for the ſame 
loſs, but be content with one ſingle ſatisfaction for it; and 
if the whole be recovered from one, he ought to ſtand in the 
place of the inſured, to receive contribution from the other 
who was equally liable to pay the whole. Bid. 

Generally, if an inſured ſhip be taken by the enemy, the 
inſured may demand as for a total loſs, and abandon to the 
inſurer; but he cannot by abandoning, turn what was in 
its nature an average loſs into a total loſs. Bur. Mang,. 
697- 

"Writers and nations differ in opinion with reſpe& to the 
change ot property by capture of the enemy: ſome hold it to 
be as ſoon as the engagement is over; ſome hold that the 
prize muſt be brought into ſome of the enemy's ports; 
others, that 24 hours quiet poſſeſſion by the enemy is the 
criterion ; the Engliſh courts of admuralty, not till after ſen- 
tence of condemnation, But as between infurer and inſured, 
the ſhip is loft by the capture; and the inſurer muſt in- 
demnity the inſured, as to the loſs actually ſuſtained; aud 
he ſhall ſtand in the place of the inſured, in caſe of a re-cap- 
ture or abandonment. Bur. Mans. 694. 5 
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By the 11 G. c. 29. if any owner of, or captain, maſter, 
mariner, or other officer, belonging to any ſhip, ſhall wil- 
fully caſt away, burn, or otherwiſe deſtroy the ſame, with 
intent to prejudice any perſon that ſhall underwrite any 
policy of inſurance thereon, or any merchant having goods 
therein ; he ſhall be guilty of felony without benefit of 


clergy. | 
INTENDMENT, The intent of the parties in deeds 


and other inſtruments is much regarded by the law. With 
reſpect to wills, lord Cote ſays, the intention of the teſtator 
is the pole ſtar to guide the judges in the expoſition thereof: 

et ſuch intention muſt be collected out of the words, and 
it muſt conſiſt with the law. Swvinb. 10. The intendment 
ſhall ſometimes ſupply that which is not fully expreſſed or 
apparent; and when a thing is doubtful in ſome caſes, in- 
tendment may make it out. Alſo, many things ſhall be in- 
tended after verdict in a cauſe to make a good judgment; 
but intendment cannot ſupply the want of certainty in a 
charge in an indictment for any crime. 2 Haw. 227. 441. 


INTER CANEM ET LUPUM, between the dog and 
the wolf; the twylight : for when the night begins, the dog 
fleeps, and the wolf ſeeketh his prey. 3 ff. 63. 


1 
INTERCOMMONING, is where the commons of two 
manors lie together, and the inhabitants of both have, time 
out of mind, depaſtured their cattle promiſcuouſly in 
either. 


-INTERDICT, is an eccleſiaſtical cenſure, whereby the 
divine ſervices are prohibited, either to particular perſons, 
or in particular places, or both, And both theſe kinds of inter- 
dict have been frequently exerciſed heretofore, upon whole 
villages, towns, provinces, and even kingdoms; till they 
ſhould make ſatisfaction for injuries done, or abſtain from 
injuries they were doing to the church. Lindw. 320. 

In the year 1208, the pope excommunicated king John 
and all his adherents, and put the whole kingdom under an 
interdict; which began the firſt Sunday after Eaſter, and 
continued fix years and one month. 

During the time of interdict, baptiſm was allowed, be- 
cauſe of the frailty and uncertainty of life ; but the wo 
7 euchari 
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cuchariſt was not allowed, except in the article of death; 
ſo alſo Chriſtian burial was denied in any conſecrated place, 
except it were done without divine offices. 

But this cenſure hath been long diſuſed; and nothing of 
it appears in the laws of church or ſtate fince the reforma- 
tion. Grb/. Cod. 1047. 


INTERDICTED of fre and water, were anciently thoſe 
ns who ſuffered baniſnment for ſome crime; by which 
udgment, order was given that no man ſhould receive them 
to his houſe, but ſhould deny them fire and water, the two 
neceſſary elements of life. | 


INTEREST, is vulgarly taken for a term, or chattel real, 
and more particularly for a future term z in which caſe it is 
ſaid in pleading, that he is poſſeſſed of the intereſt of the 
term (de intereſſe termini)... But in legal underſtanding, it ex- 
tends to eſtates, rights, and titles, that a man hath of, in, 
to, or out of lands, for he is truly faid to have an intereſt in 
them; and by the grant of his whole intereſt in ſuch lands, 
as well reverſions as poſſeſſions ig fee-ſimple ſhall paſs. 
1 Int. 345. | 


INTEREST OH MONRVY. See Usvar. 


- INTERLINEATION. When a deed is altered in any 
material point, either by interlineation, raſure, addition, or 
by drawing a pen through the line, or through the middle 
of any word material, this will vacate the deed,- unleſs a 
memorandum be made thereof at the time of the execution 
and atteſtation. 11 Co. 27. ; 


INTERLOCUTORY JUDGMENTS, are ſuch as are 
given in the middle of a cauſe, upon ſome plea, proceeding, 
or default; which is only intermediate, and doth not finally 
determine or complete the ſuit. 3 Black. 295. 


INTERPLEADER, bill of, is where a perſon who owes 
a debt or rent to one of the parties in ſuit in the chancery, 
but, till the determination thereof, he knows not to which 
of them, deſires that they may interplead, that he may be 
ſafe in the payment. In this caſe it is uſual to order the 
money to be paid into court, for the benefit of ſuch of the 


parties, to whom, upon hearing, the court ſhall decree it to be 
Vor. II. D ä due: 
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due: and the plaintiff muſt annex an affidavit to his bill, 1 
ſwearing, that he doth not collude with either of the parties. 


3 Black. 448. 


INTERROGATORIES, are particular queſtions de- 
manded of witneſſes brought in to be examined in a cauſe, 
eſpecially in the courts modelled by the rules of the civil 
law. And theſe interrogatories muſt be exhibited by the 
parties in ſuit on each ſide ; which are either direct for the 
party producing them, or counter on behalf of the adverſe 

arty z and generally both plaintiff and defendant may ex- 
hibit interrogatories. 'They are to be pertinent, and only 
to the points neceſſary, and either drawn or peruſed by 
counſel and ſigned by them. If the interrogatories are lead- 
ing, ſuch as to ſay, „Did you not ſee ſuch a thing?“ the 
depoſition thereupon ought not to be admitted ; for it ſhould 
be, „Did you fee, or did you not ſee?” without leaning 
to either fide. The commiſſioners who examine witneſſes 
upon interrogatories, muſt examine only to one interro- 
gatory at a time; and take what comes from the witneſſes, 
without aſking any impertinent queſtions, or putting down 
any nugatory anſwers not relating to the interrogatories. 


INTESTATE, is when a man dies having made no diſ- 
polition of his perſonal eſtate by will. In which caſe, by 
the old law, the king was intitled to ſeize upon his goods, 
as the general truſtee of the whole kingdom. Afterwards, 
the king, in favour of the church, granted this prerogative 
to the ordinary; who therefore might ſeize upon the in- 
teſtate's goods, and give, aliene, or ſell them as he pleaſed, 
and diſpoſe of the money to pious uſes, for the benefit of 
the ſoul of the deceaſed. Laſtly, the ordinary, by ſpecial 
acts of parliament, was required to grant adminiſtration of 
the effects of the deceaſed to the widow or next of kin; 
who ſhall firſt pay the debts of the deceaſed, and then diſ- 
tribute the ſurplus amongſt the kindred, in the manner and 
according to the proportions directed by the 22 & 23 
C. 2. c. 10, commonly called the ſtatute of diſtribution. 


INTRUSION, is where a tenant for term of life dieth 
ſeiſed of certain lands and tenements, and a ſtranger enters 
thereon, after ſuch death of the tenant, and before any en- 
try of him in remainder or reverſion. This entry and in- 
terpolition of the {ſtranger differs from an abatement, in that 

| a an 
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an abatement is always to the prejudice of the heir or im- 
mediate deviſee ; an intruſion is always to the prejudice of 
him in remainder or reverſion. The remedy in either of theſe 
caſes may be by entry of the legal owner, without being put 
about to bring his action; for the original entry of the 
wrong doer being unlawful, the law allows this eaſy remedy 
by the mere entry of him that hath right, provided that he 
enter without force and violence, and provided that the 
intruder is living, and conſequently no deſcent caſt, for in 
caſe of a deſcent, the rightful owner ſhall not enter without 
bringing his action. | | 

In caſe of intruſion into an eccleſiaſtical benefice, where 
the intruder” gets poſſeſſion, and holds the ſame with force 
and violence, a writ iſſues to the ſheriff de vi laica amovenda ; 
that is, to abate and remove the force; and the writ being 
returned into the king's bench, the offenders ſhall there 
be fined, and reſtitution awarded to the party intruded 


upon, 


. INVENTORY, is a liſt or ſchedule of all the goods and 

chattels which a perſon deceaſed died poſſeſſed of, with 
their value appraiſed by indifferent perſons ; which every 
executor or adminiſtrator ought to exhibit to the ordinary, 
at ſuch time as he ſhall appoint. And by the eccleſiaſtical 
law, if an executor or adminiſtrator, without making aft 
inventory, ſhall antermeddle himſelf with the goods of the 
deceaſed (except in certain caſes, as for the expences of the 
funeral, and neceſſary preſervation of the goods), he is 
bound to anſwer to every one of the creditors his whole 
debt. Alſo, it is ſaid, that every legatee may recover his 
whole legacy; for in ſuch caſe the law preſumes, that there 
are ſufficient goods to pay all the legacies, and that the ex- 
ecutor doth ſecretly and fraudulently ſubtract the ſame. 
Whereas, otherwiſe, the executor 1s preſumed not to haye 
any more goods. which were the teſtator's, than are deſcribed 
in the inventory. And, therefore, if any creditor or lega- 
tary doth aflirm, that the teſtator had any more goods than 
are compriſed in the inventory, he muſt prove the ſame z 
otherwiſe the judge is to give credit to the inventory, being 
lawfully made. Swinb. 228. 

And in equity, although the not exhibiting an inventory 
is not concluſive evidence of a ſufficiency of aſſets, yet it is 
a violent preſumption ; and the court always inclines ſtrong- 
ly againſt an executor or adminiſtrator; ſinee he may at 

| | D 2 any 
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any tune relieve himſelf by an inventory, if he finds a de- 
ficiency of aſſets. 1 Yezey, 75- 

But as to the value of the goods upon the appraiſement, 
it is not concluſive,. nor very much regarded at the common 
taw; for if it is too high, it ſhall not be prejudicial to the 
exccutor or adminiſtrator; and if it be too low, it ſhall be 
no advantage to him : but the very value found by the Jury, 
when it comes in queſtion whether the executor hath fully 
adminiſtred, or hath aſſets or not, is that which is binding. 
Wentw. Execut. 83, 4. : 


IN VENTRE SA MERE, in his mothers womb, is, 
where a woman is with child at the time of her huſband's 
death, which child, if born, would be heir to the land of 
the huſband. And the law hath conſideration of ſuch child, 
on account of the apparent expeCtation of his birth. For a 
deviſe to an infant in ventre ſa mere is good by way of future 
executory deviſe. And where a daughter comes into land 
by deſcent, the ſon born after ſhall ouſt her and have the 
land. 3 Co. 61. | 


INVESTITURE, is the giving poſſeſſion of lands by actual 

ſeifin. The ancient feudal inveſtiture was, where the vaſſal 
on the deſcent of lands was admitted in the lord's court, and 
there received his ſeiſin, in the nature of a renewal of his 
anceſtor's grant, in the preſence of the reſt of the tenants : 
but, in after-times, entering on any part of the lands, or other 
notorious poſſcſſion, was admitted to be equivalent to the 
formal grant of ſeifin and inveſtiture. 2 Black. 209: 
The manner of grant was by words of pure donation, 
have given and granted: which are ſtill the operative words 
in our modern infeodations or deeds of feoffment. 'This 
was perfected by the ceremony of corporal inveſtiture, or 
2 and notorious delivering of poſſeſſion in the preſence of 
the other vaſſals. Id. 53. 

But a corporal inveſtiture being ſometimes inconvenient, 
a ſymbolical — of poſſeſſion was in many caſes anciently 
allowed; by transferring ſomething near at hand, in the 
preſence of credible witneſſes, which by agreement ſhould 
terve to repreſent the very thing deſigned to be conveyed ; 
and an occupancy of this ſign or ſymbol was permitted as 
equivalent to the occupancy of the land itſelf. Among the 


Jews, the ceremony was, a man plucked off his ſhoe and 


gave it to his neighbour. Among the ancient Goths and 
| Swedes, 


101 37 


Swedes, the witneſſes extended the cloak of the buyer, 
whilſt the ſeller caſt a clod of the land into it. With our 
Saxon anceſtors, the delivery of a turf was a neceffary ſo- 
lemnity. And to this day, the conveyance of many of our 
hold eſtates is made the feller to the lord. or his 
ſteward, by delivery of a rod or verge, and then from the 
lord to the purchaſer by a re- delivery of the ſame, in the pre- 
ſence of a jury of tenants. 2 Black. 313. 


INVOICE, a particular account of merchandize, with its 
value, cuſtoms, charges, and the like, ſent by a merchant to 
his factor or correſpondent in another country. 


JOCALIA, jewels, or ornaments for women, which 
they peculiarly call their own property, 


JOINDER IN ACTION, is 3 joining of two 
in a ſuit or action againſt another. F. N. B. 


JOINDER IN DEMURRER, is an iſſue joined in matter 
of law. It confeſſes the fact to be true, as ſtated by the 
oppoſite party, but denies that, by the law arifing upon thoſe 
fadds, any injury is done to the plaintiff, or that the defend- 
ant has made out a ſufficient excuſe. The oppoſite party 
ayers it to be ſufficient, which is called a joinder in de- 
murrer; and then the parties are at ifſue in point of law. 
3 Black. 314. 


OINDER OF ISSUE. An iſſue of fact, is where the 
only, and got the law, is diſputed. And when he that 
denies or traverſes the fact pleaded by his antagoniſt, has ten- 
dered the iſſue, thus, “ and this he prays may be inquired 
of by the country,” or, „ and of this he puts himſelf u 
the country,” it may be immediately ſubjoined by the other 
party, „ and the ſaid A. B. doth the like.” Which done, 
the iſſue is ſaid to be joined ; both parties having agreed to 
reſt the fate of the cauſe upon the truth of the fact in 
queſtion, 3 Black. 315. 


JOINT ACTIONS. In perſonal actions, ſeveral wrongs 
may be joined in one writ; but actions founded upon a 
tort, and a contract, cannot be joined, for they require dif- 
ferent pleas and different * 1 1 Keb. 847. 1 Vent. 3 36: 
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JOINTENANTS are, as if a man was ſeiſed of certain 


lands or tenements, and infeoffeth two, three, or more, to 
have and to hold to them and their heirs, or leaſes to them 
for term of their lives, or for the term of another's life, by 
force of which feoffment or leaſe they are ſeiſed, theſe are 
jointenants, Litt. ſect. 277. 

So alſo a jointenancy may be made by fine, recovery, 
bargain and fale, releaſe, confirmation, or otherwiſe, ex- 
cept only by deſcent ; whereas an eſtate in co-parcenary is 
always by deſcent, and an eſtate in common is always by 
ſeveral titles. 1 ff. 18, 

It is the nature of jointenancy, that he who ſurviveth ſhall 
have the whole. As if there be three jointenants in fee 
ſimple, and one hath iſſue and dieth; yet they which ſur- 
vive ſhall have the whole tenements, and the iſſue ſhall have 
nothing. And if the ſecond jointenant hath iſſue and dieth, 
yet the third which ſurviveth ſhall have the whole tenements 
to him and his heirs for ever. But otherwiſe it is of co- 
parceners for if there be three coparceners, and before any 
partition made, one of them hath iſſue and dieth, that 
which belonged to her ſhall deſcend to her iſſue ; and if ſhe 
died without iſſue, that which belonged to her ſhall deſcend 
ta her coheirs, ſo as they ſhall have this by deſcent, and 
not by ſurvivor, as jointenants ſhall have. Lett. ſe, 280. 

And ſurvivor holdeth place regularly as well between 
Jointenants of goods and chattels in poſſeſſion, or in right, 
as jointenants of inheritance or freehold. As if a horſe be 
given to two, he who ſurviveth ſhall have the horſe only. 
1 Inft. 182. 

But for the encouragement of huſbandry and trade, it is 
held, that ſtock on a farm, though occupied jointly, and 
alſo ſtock in a joint undertaking, by way of partnerſhip in 
trade, ſhall always be conſidered as common, and not as 
joint property; and there thall be no ſurvivorſhip therein. 
2 Black, 399, 

Jointenants muſt have one and the ſame intereſt; one 
jointenant cannot be intitled to one period of duration or 
quantity of intereſt in lands, and the other to a different; 
one cannot be tenant for life, and the other for years; one 
cannot be tenant in fee, and the other tenant in tail, 
2 Black. 181. | 

They muſt alſo have an unity of izle : their eſtate muſt be 
created by one and the ſame act or grant; it cannot ariſe 


by 
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by deſcent or act of law, but merely by purchaſe or acqui- 
ſition by the act of the party. Mid. E 
There mult alſo be an unity of fine: their eſtates muſt 
be veſted at one and the fame period, as in caſe of a prefent 
eſtate made to two perſons, or a remainder in fee after a 
rticular eſtate z in either caſe they are jointenants of this 
preſent eſtate, or this veſted remainder. Hid. 

Alſo there muſt be an unity of poſſeſſion ; they each of 
them have the entire poſſeſſion, as well of every parcel, as 
of the whole. They have not, one of them a ſeiſin of one 
half or moiety, and the other of the other moiety; neither 
can one be exclufively ſeiſed of one acre, and his compa- 
nion of another; but each hath an undivided moiety of the 
whole, and not the whole of an undivided moiety. 2 Black. 
182. | | 
So livery of ſeiſin to one is livery of ſeifin to them both; 
the entry of one is the entry of them both; rent reſerved 
to be paid to one, ſhall enure to them both. But by con- 
ſtruction of the ſtatute of Weftminfter, 2. c. 22. one join- 
tenant may have an action of walte againſt the other; and 
by the 4 An. c. 16. jointenants may have actions of account 
againſt each other. 2 Black. 182, 3. | 

Jointenants mult jointly implead, and be jointly impleaded 
by others; which property is common to them and co- 
parceners. 1 Inft. 180. 

Jointenants may make partition, or one party may by the 

ſtatute: of the 31 H. 8. c. 1. and 32 H. 8. c. 32. compel 
the other to make partition; which muſt be by deed: that 
is to ſay, all the parties muſt by deed actually convey and 
aſſure. to each other the ſeveral eſtates, which they are to 
take and enjoy ſeparately. 2 Black. 324. ets 

And by the 8 9 V. c. 31. an eaſier method of car- 
rying on the proceedings on a writ of partition, of lands 
held either in jointenancy, parcenary, or tenancy in com- 
mon is marked out, than had been provided by the common 
law, 2 Black. 189. | 

If one jointenant alienes and conveys his eſtate to a third 
perſon, the jointenancy 1s ſevered, and turned into tenan 
in common; though, till partition made, the unity of — 
ſeſion continues. But a deviſe of one's ſhare by will is no 
ſeverance of the joint eſtate; for the will doth not take ef- 
feCt till after the death of the teſtator, and by ſuch death 
the right of the ſurvivor hath accrued, and is already veſted, 
2 Black. 185, 6, 
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A JOINTURE, ſtrictly ſpeaking, ſignifies a joint eſtate, 
limited to both huſband and wife; but, in common accept- 
ation, it extends alſo to a ſole eſtate, limited to the wife 
only, and may be thus defined: viz. a competent livelihood 
of frechold for the wife of lands and tenements, to taks 
effect, in profit or poſſeſſion, preſently after the death of 
the huſband; for the life of the wife at leaſt. 2 Black. 
137. 
57 the ſtatute of the 27 H. 8. c. 10. if a jointure be 
made to the wife, it is a bar of her dower, ſo as ſhe ſhall 
not have both jointure and dower. And to the making of 
a perfect jointure within that ftatute, fix things are to be 
obſerved: 1. Her jointure is to take effect preſently after 
her huſband's deceaſe. 2. It muſt be for the term of her 
own life, or greater eſtate. 3, It muſt be made to her- 
ſelf, and to no other for her. 4. It muſt be made in fa» 
tisfaction of her whole dower,' and not of part of her dower. 
5. It muſt either be expreſſed or averred to be in ſatis, 
faction of her dower. 6. It may be made either before or 

after marriage. 1 If. 32. | | 
A jointure hath a great advantage over dower in ono 
ref] 4. the jointreſs may enter without any formal pro» 
— whereas no ſmall trouble, and a very tedious method 
of proceeding, is neceſſary to compel a legal aſſignment of 
dower. 2 Black. 139. | 

Notwithitanding her dower or jointure, the wife ſhall 
have all her chattels real, and bonds again, unleſs her huſ« 
band altered the property in his life-time: alſo her pro- 
portion of chattels real and perſonal, upon an adminiſtration 
and diſtribution, if the huſband dies inteſtate. 1 Inf. 351. 


JOKELET, yokelet, a little farm, ſuch as requires a ſmall 
yoke of oxen to till it. | 
JOUR, Fr. a day. Sa journal, a day-book, or diary 
Journeyman, a perſon in trade who works for another by 
Ne day. | | 


ISO FACTO, in the ecclefiaſtical law, is a cenſure of 
excommunication immediately incurred for divers offences: 
but this is not to be ſo underſtood as to condemn any perſon 
without a lawful trial; but he muſt firſt be found guilty in 
the proper court, and then the law gives this judgment, 


IRELAND. 
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IRELAND. At the time of the conqueſt of Ireland by 
king Hen. 2. the Iriſh were governed by what they called 
the Brehon law, ſo ſtyled from the Iriſh name of judges, 
who were denominated Brehons; but king John, in the 
twelfth year of his reign, introduced the Engliſh laws: and 
the Iriſh method of paſſing acts of parliament was then 
nearly the ſame as in England. But in the tenth year of 
Hen. 7. Sir Edward Poynings being then lord deputy, cer- 
tain ſtatutes were made (which from him were called Poy- 
ning? laws), one of which enacts, that before any parlia- 
ment be ſummoned or holden, the chief governor ' and 
council of Ireland ſhall certify to the king the conſiderations 
and cauſes thereof, and the articles of the acts propoſed to 
be paſſed therein ; and that after the king in his council of 
England ſhall have conſidered, approved, or altered the faid 
acts or any of them, and certified them back under the great 
ſeal of England, and ſhall have given licence to ſummon 
and hold a parliament, then the ſame ſhall be ſummoned 
and held; and therein the ſaid acts ſo certified, and no 
other, ſhall be propoſed, received, or rejected. But the 
uſage now is, that bills are often framed in either houſe, 
under the denomination of heads for a bill or bills; and in 
that ſhape they are offered to the conſideration of the lord 
lieutenant and privy council; who, upon ſuch parliamentary 
intimation, or otherwiſe upon the application of private 
perſons, receive and tranſmit ſuch heads, or reje& them 
without any tranſmiſhon, to England. 1 Black. gg. 

Where a debt is contracted in England, and a bond is 
taken for it in Ireland, it ſhall carry Iriſh intereſt; for it 
muſt be conſidered as referable to the place where it is 
made: but if it were a ſimple contract debt only, it ought 
to carry Engliſh intereſt, the variation of place in this caſe 
making no difference. 2 Atk. 382. | 

Juſtices of the peace in Eng/and may tranſmit a perſon 
offending againſt the Iriſh law, in order to his being ſent 
over. » 348. | 


ISSUE, is a ſingle, certain, and material point i/uing out 
of the allegations and 7 voy of the plaintiff and defendant ; 
conſiſting regularly of an affirmative and negative, to be 


tried by a jury. 1 f. 126. 

It is twofold ; general, and ſpecial : 
The general iſſue is, what traverſes, thwarts, and denies 
dat once the whole declaration, without offering any ſpecial 
matter 
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matter whereby to evade it; and it is called the general 
iſſue, becauſe, by importing an abſolute and general deniak 
of what is alleged in the declaration, it amounts at once 
to an iſſue ; that is, a fact affirmed on one fide, and denied 
on the other: as when, to a treſpaſs, the defendant pleads 
not guilty. 3 Black. 305. 9 575 

Special, is that whereby the defendant doth not wholly 
deny the charge alleged againſt him, but means to palliate 
the charge, and apprize the court and the oppoſite party of 
the nature and circumitances of the defence; as, in aflault 
and battery, where the defendant pleads, that the plaintiff 
{truck firſt. Id. 

But of late, the courts in ſome inſtances, and the legiſ- 
lature in many more, have permitted the general iſſue to be 
pleaded, and allowed the ſpecial matter to be given in evi- 
dence at the trial. Id. 305, 6. 

A feigned iſſue, is that whereby an action is brought for 
a feigned cauſe, by conſent of the parties, to determine ſome 
diſputed right, without the formality of pleading, and there- 
by to ſave much time and expence in the deciſion of a cauſe. 


3 Black. 452. 
JUDGMENT, is the ſentence of the law, pronounced by 


the court, upon the matter contained in the record. And 
it may be given in the four following reſpects: 1. Upon 
default; as if the defendant puts in no plea at all to the 
plaintiff's declaration. 2. By confeſhion; where the de- 
fendant acknowledges the action, which is often done by 
conſent of both parties, with a ſtay of execution till a cer- 
tain time, to ſave charges, where the action is juſt; as in 
caſe of an action of debt, it is uſual for a debtor (in order 
to ſtrengthen a bond creditor's ſecurity) to execute a war- 
rant of attorney to conſeſs a judgment; which judgment, 
when confefled, is concluſive. 3. Upon demurrer; as 
when the defendant in an action of debt pleads a bad plea 
in bar, and the plaintiff demurs in law upon it, and -the 
court gives judgment for the plaintiff to recover his debt, 
coſts, and damages. But if it were in an action on the 
caſe, a writ of inquiry of damages mult be awarded before 
judgment on the demurrer. 4. On trial of the iſſue; where 
the court gives damages without writ of inquiry. Wood, 

b. 4. c. 4. 3 Black. 397. 
And as in an action on the caſe, ſo a judgment in treſ- 
paſs, coveuant, or the like, is not a perfect judgment un- 
| til 
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til writ of inquiry of damages taken out and executed upon 


it, of which notice is to be given to the defendant, and of 
the time of execution, But in an action of debt, it is a 
perfect judgment as ſoon as ſigned, and there needs no writ 
of inquiry. 2 Lill. Abr. 105. ; 

Judgments are either inter locutory or final: 

Interlocutory judgments are ſuch as are given in the middle 
of a cauſe, upon ſome plea, proceeding, or default, which 
is only intermediate, and doth not finally determine or com- 
plete the ſuit ; as upon dilatory pleas, where the judgment 
in many caſes is, that the defendant ſhall anſwer over; that 
is, put in a more ſubſtantial plea, Id. 396. 

Final judgments are ſuch as at once put an end to the 

action, by declaring that the plaintiff hath. either intitled 
himſelf, or hath not, to recover the remedy he ſues for. 
3 Black. 398. | 
By the ſtatute of frauds, 29 C. 2. c. 3. Judgments, as 
againſt purchaſers of lands bona fide for valuable conſider- 
ation, ſhall relate only to the time they were ſigned, and 
not (as before the ſaid act) to the firſt day of the term, or 
the day of the return of the original, or filing the bail; and 
writs of execution of the defendant's goods thall bind the 
property only from the time that the writ is delivered to 
the ſheriff; who ſhall, upon receipt of the writ, indorſe 
the time when he received it. | 

And for the-better diſcovery of judgments in the courts 
at Weftminfter, there is a particular method of entering the 
ſame directed by the 4 & 5 V. c. 20. And no judgment, 
not ſo entered, ſhall affect any lands or tenements as to 
purchaſers or mortgagees, or have any preference againſt 
heirs, executors, or adminiſtrators, in their adminiſtration 
of their anceſtors, teſtators, or inteſtates eſtates. 

The courſe for one to acknowledge a judgment for debt 
is, for him that doth acknowledge it, to give a general 
warrant of attorney to any attorney, or to ſome particular 
attorney of that court where the judgment is to be acknow- 


ledged, to appear for him at his ſuit, againſt the party who 
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is to have the judgment acknowledged unto him, and there- 
upon to confeſs judgment for the ſum demanded, together 
with coſts of ſuit, 
In the Eafter term, 15 C. 2. it was ordered by the court 
of king's bench, that an officer ſhall not take any warrant 
to confeſs a judgment of any perſon in his cuſtody, unleſs an 
attorney 
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attorney for the defendant is preſent, and ſubſcribes his 
name to ſuch warrant. 3 Salk. 212. 

And, E. 4 G. 2. the court, taking notice of great incon- 
veniences following from holding a warrant to confeſs judg- 
ment by one in cuſtody to be good if any attorney (though 
for the oppoſite party) was preſent, made a rule, that, for 
the future, there ſhall be an attorney preſent on the behalf 
of the defendant. Str. go2. 

An action of covenant brought, and an interlocutory 
judgment that he ſhall recover; before final judgment, the 
defendant dies, and his executor confefſes a judgment to a 
bond creditor; he may plead this in bar to a ſcire facias on 
the action of covenant. 2 At. 386. 


JUNCARE, to ſtrew ruſhes; as was of old the cuſtom of 
accommodating churches, and the very bed. chamber of 
princes. 


JUNCARIA, a place where ruſhes grow, 1 If. 5. 


JURATS, jurati, (jurats,) are in nature of aldermen for 
the government of many corporations, 


JURIDICAL DAYS, days in court, on which the law is 
adminiſtered. 


JURISDICTION, is an authority or power which a man 
hath to do juſtice in cauſes of complaint brought before him. 
The courts and judges at Vęſiminſter have juriſdiction all 
over England; and are not reſtrained to any county or 
place: but all other courts are confined to their particular 
juriſdictions z which, if they exceed, whatever they do is 
erroneous. * 2 Lill. Abr. 120. 

There are three ſorts of inferior juriſdictions: 1. To hold 
pleas, which is the loweſt, and the party may either ſue there, 
or in the king's courts. 2. The cogmzance of plear; and by 
this, a right is veſted in the lord of the franchiſe to hold 
pleas; and he is the only perſon that can take advantage of 
it, by claiming his franchiſe. 3. An exempt juriſdiction; 
as, where the king grants to ſome city, that the inhabit- 
ants ſhall be ſued within their city, and not elſewhere, 
3 Salk. 79. ; 
955 Inferior 
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Inferior juriſdiftions cannot be intended, but they muſt 
be properly ſet out. Bur. Mansf. 2244. 
a plea to the juriſdiftion, it muſt be ſhewn what 
other court has juriſdiction. 1 Yez. 202. 


JURIS UTRUM, is a writ that lies for the ſucceeding 
incumbent of a benefice, to recover the lands or tenements 
belonging to the church, which were aliened by his prede- 
ceſſor: and it is ſo called, in like manner as moſt of the 
other writs in the regiſter, from certain words in the writ 
reſpecting the ſpecial matter for which the writ is brought. 


JURORS : 

I. Antiquity of trial by jury. Trial by jury is the Engliſh- 
man's birthright; and is that happy way of trial, which, 
notwithſtanding all revolutions of times, hath been continued 
beyond all memory to this preſent day; the beginning where- 
of no hiſtory ſpecifies, it being contemporary with the 
foundation of this ſtate, and one of the pillars of it both as 
to age and conſequence. Trial per pais, 3. 

2. How many to be returned. Upon a grand Jury there 
may be, and uſually are, more than, 12; but if there be 
twelve aſſenting, though others diffent, it is not neceſſa 
for the reſt to agree: but, upon a trial by a petit jury, it 
can be by no more, nor leſs, than 12, and all aſſenting to the 
verdict. 2 Hales Hi. 161. 

3. By whom to be returned. Generally, the return of 
jurors belongs to the office of the ſheriff; but if the ſheriff 

net an indifferent perſon, as if he be a party in the ſuit, 
or be related either by blood or affinity to either of the par- 
ties, he is not then truſted to return the jury; but the 
venire ſhall be directed to the coroners of the _ If 
any exception lies to the coroners, the venire ſhall be direct- 
ed to two clerks of the court, or two perſons of the county 
named by the court, and ſworn; and theſe two, who 
are called el;/ors, or electors, ſhall, indifferently, name the 
jury; and their return is final, no challenge being allow- 
ed to their array. 3 Black. 354. 

4. Summons, Every ſummons of jurors ſhall be made by 
the ſheriff or his officer fix days before at leaſt ; in Wale; 
eight days; and in the counties palatine, fourteen days; 
ſhewing to the perſon ſummoned, the warrant under ſeal of 
the office; and if he is abſent, the officer ſhall leave under 
his hand notice thereof with ſome perſon inhabiting in his _ 
dwelling houſe. 7 & 8 W. c. 32. 

1 


5. Special 
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5. Special jury. Special juries were originally introduced 
in trials at bar, when the cauſes were of too great nicety 
for the diſcuſſion of ordinary freeholders, or where the ſhe- 
riff was ſuſpected of partiality, though not upon ſuch ap- 
parent cauſe as to warrant an exception to him: he is, in 
ſuch caſes, upon motion in court, and a rule granted there- 
upon, to attend the prothonotary, or other proper officer, 
with his freeholders' book, and the officer is to take indif- 
ferently 48 of the principal freeholders, in the preſence of 
the attornies on both ſides; who are each of them to ſtrike 
out 12, and the remaining 24 are returned upon the panel. 
By the ſtatute 3 G. 2. c. 25. either party is intitled, upon 
motion, to have a ſpecial jury ſtruck upon the trial of any 
iſſue, as well at the aſſiſes as at bar; he paying the ex- 
traordinary expence, unleſs the judge will certify (in pur- 
ſuance of the ſtatute 24 G. 2. c. 18.) that the cauſe required 
ſuch ſpecial jury. 3 Black. 357. 

6. Common fury. A common jury is one returned by the 
ſheriff, according to the directions of the ſtatute 3 G. 2. 
c. 25. which appoints that the ſheriff ſhall not return a ſepa- 
rate panel for my ſeparate cauſe, but one and the ſame 

anel for every cauſe to be tried at the ſame aſſiſes, contain- 
ing not leſs than 48 jurors, nor more than 72; and that their 
names, being written on tickets, ſhall be put into a box or 
glaſs, and when each cauſe is called, 12 of theſe perſons 
| hal be 

ſworn of the jury. 1d. 358. | 

7. Jury of view. Incaſe a view of the place in queſtion 
ſhall be thought neceſſary by the court, ſix or more of the 
jurors returned, to be agreed on by the parties, or named 

y a judge or other proper officer of the court, ſhall be ap- 
pointed by ſpecial writ of habeas corpora or diſtringas, to have 
the matters in queſtion ſhewed to them by two perſons named 
in the writ; and then ſuch of the jury as have had the view, 
or ſo many of them as appear, ſhall be ſworn on the in- 
queſt, previous to any other jurors. 4 An. c. 16. 3 G. 2. 
c. 25. | | 
8. Challenge. Challenge of jurors is of two kinds; either 
to the array, by which is meant the whole jury as it ſtands 
arrayed in the panel, or little ſquare pane of parchment on 
which the jurors names are written; or to the polls, by 
which are meant the ſeveral particular perſons or heads of 
the array. 1 Inf. 156. 158. | 

Challenge to the array, is in reſpect to the bias, par- 
tiality, or default of the ſheriſf, coroner, or oth:r officer that 

4 made 
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made the return. If the ſheriff or other officer be of kindred 
to either party, or if any one or more of the jury be returned 
at the denomination of either party, this is a good cauſe of 
challenge to the array. 1 1ft. 156. 

Challenge to the polls, is in reſpect of particular jurors; 
as, if ſuch juror be intereſted in the cauſe, if he hath taken 
money of either party, if he hath been convicted of an in- 
famous offence, and in a variety gf other inſtances. 

Where the challenge againſt a juror is in reſpect of par- 
tiality, the validity 3 ſhall be referred to the deter- 
mination of triert, whoſe office it is to decide whether the 
juror be favourable or unfavourable. If the challenge be 
made before any jurors are ſworn, the court ſhall chuſe the 
triers; if two are ſworn, they ſhall 1 * and if they try one 
indifferent, and he be ſworn, then he and the two triers 
ſhall try another; and if another be tried indifferent, and he be 
ſworn, then the two triers ceaſe, and the two that are ſworn 
on the jury ſhall try the reſt. The trier's oath is, „ You 
« ſhall well and truly try, whether A. B. ſtand indifferent 
« between the parties to this iſſue : So help you God.” 
1 Inſt. 158. 1 Salk. 152. | 

It the array be challenged, it lies in the diſcretion of the 
court how it ſhall be tried; ſometimes it is done by two 
coroners, and ſometimes by two of the jury returned. 
2 Halit Hift. 2759, | 

A juror may himſelf be examined on oath of voir dire, 
{ veritatem dicere, ) with regard to ſuch cauſes of challenge 
as are not to his diſhonour or diſcredit; but not with regard 
to any crime, or any thing which tends to his diſgrace or diſ- 
advantage. 1 /. 158. 

In criminal cafes, or at leaſt in capital ones, 2 peremptory 
challenge is allowed to the priſoner without ſhewing any 
cauſe : but this peremptory challenge ſhall not be allowed to 
the king; for it is provided by the 33 Ed. 1. f. 4. that he 
who challenges a juror for the king, ſhall thew cauſe, and 
the truth thereof ſhalbe inquired into by the court. How- 
ever, it is held, that the king need not aſſign his cauſe of 
challenge till all the panel is gone through, and unleſs 
there cannot be a full jury without the perſons ſo challenged. 
In caſe of treaſon or felony, the priſoner, by the common 
law, might peremptorily challenge 35, which was under the 
number of three juries; and in cafe of treaſon, the law con- 
tinues fo till; but in caſe of murder and other felonies, the 


Natute 22 Hen. 8. c. 23. reduced the number to 20; but if 


the 
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the party challenges above that number, he ſhall not have 
judgment of death, but his challenge ſhall be over-ruled, 
and he ſhall be put upon his trial. 2 Haw. 413. 2 Hales 
Hiſt. 270. | 
„ Tales, If by means of challenges, or other cauſe, a 
ſufficient number of unexceptionable jurors doth not appear 
at the trial, cither party may pray a ales ; that is to 8. a 
ſupply of /uch men as are returned on the firſt panel, in 
order to make up the deficiency, Theſe tales-men {tales de 
circumſtantibus may be returned of the perſons preſent 
in court; and, at ui privs, they ſhall be returned out of the 
other panels returned to ſerve at the ſame aſſiſes. 7 & 8 . 
c. 32. 
= Verdict. After the evidence given upon the iflue, the 
jury ought to be kept together, without meat or drink, fire 
or candle, unleſs by permiſſion of the judge, till they are all 
unanimouſly agreed: if they eat or drink, or have any eat- 
ables about them, without conſent of the court, and before 
verdict, it is fineable; and if they do ſo at his charge for 
whom they afterwards find, it will ſet aſide the verdict: 
alſo, if they ſpeak with either of the parties or their agents, 
after they are gone from the bar, or if they receive any freſh 
evidence in private, or if to prevent diſputes they caſt lots 
for whom they ſhall find ; any of theſe circuniſtances will 
intirely vitiate the verdict. 3 Black. 375. a 
Alfter they are agreed, they may, in cauſes between party 
and party, if the court be riſen, give a private verdict to the 
judge out of court; and then they may eat and drink; and 
the next morning in open court they may either affirm, or 
alter, their private verdict, and that which is given in court 
ſhall ſtand. 1 Inf. 227. 1 
Sometimes, if there ariſes in the caſe any difficult matter 
of law, the jury will find a ſpecial verdict, wherein they 
ſtate the naked facts as they find them to be proved; con- 
cluding, conditionally, that if upon the whole matter the 
court ſhall be of opinion that the plaintiff had cauſe of action, 
then they find for the plaintiff; if otherwiſe, then for the 
defendant. 3 Black. 377. 
©. Another method of finding the matter ſpecially, is when 
the jury find a verdict for the plaintiff, ſubject nevertheleſs 
to the opinion of the judge, or the court above, on a /pecial 
caſe ſtated by the counſel on both ſides, with regard to a 
matter of law; which has this advantage over a ſpecial ver- 
dict, that it is attended with much leſs expence, and obtains 
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a ſpeedler deciſion z but it has this diſadyantage, that if either 
of the parties is diſſatisfied with the judgment of the court or 
judge upon the point of law, they are precluded hereby from 
the benefit of a writ of error. 3 Black. 378. 

But in both theſe inſtances, the jury may, if they think 

oper, take upon themſelves to determine, at their own 
13 the complicated queſtion of fact and law; and, 
without either ſpecial verdict, or ſpecial caſe, may find a 
verdict abſolutely either for the plaintiff or defendant. 10. 

In criminal caſes, which touch life or member, the jury 
cannot give a private verdict ; but they may give a ſpecial 
verdict, if they think fit, ſetting forth all the circumſtances 
of the caſe, . whether (for inſtance) on the facts ſtated, it be 
murder, manſlaughter, or no crime at all, But, if they give 
a general verdict, and it be apparently wrong, or contrary 
to the direction of the judge, yet they are not puniſhable for 
it by the judge; but the court of king's bench hath ſome- 
times ſet aſide a verdi which found a priſoner guilty, con- 
trary to evidence, and ordered a new trial; but in no caſe 
hath a new trial been granted when the priſoner was 
acquitted. 


_ JUS PATRONATUS, is a commiſſion from the biſhop, 
directed uſually to his chancellor and others of competent 
learning; who are to ſummon a jury of fix clergymen, and 
ſix laymen, to inquire into and examine who is the rightful 
patron of a church 

litigious by the preſentation of two ſeveral patrons of their 
clerks to a void church within the fix months. In this cafe, 
the biſhop may, if he pleaſes, ſuſpend the admitting either 
the one clerk or the other, and ſuffer lapſe to incur, without 
awarding a jus patronatus ; but upon requeſt of either party, 
| Patron, or clerk, he muſt award it: and then, if he admits 
the clerk according to the verdict found, and certificate of 
the commiſſioners, he ſecures himfelf from being a diſturber, 
though the right in a quare impedit ſhall be afterwards found 
for the other. 3 Black. 246. 


JUSTICES OF THE PEACE, are perſons appointed by 
the king's commiſſion to keep the peace; unto which office 
is annexed a power to hear and determine offences. 

The eſtate ſufficient to qualify a juſtice of the peace, muſt 


be 100 J. a year, clear of all deductions; of which he muſt 


make oath before he acts. 
Vol, I. E He 


And this is, when the church is become. 


f 
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He muſt alſo, before he acts, take the oath of office; 
which is uſually done before ſome perſons in the country, by 
virtue of a dedimut poteftatem out of chancery. 

Sheriffs, coroners, and attorneys, may not act as juſtices 
of the peace. f 

The power, office, and duty of this magiſtrate, extends to 
. an almoſt infinite number of inſtances, ſpecified in ſome 
hundreds of acts of parliament, and every year accumulating. 

The commiſſion of the peace doth not determine by the 
death of the king, nor until ſix months after, unleſs ſooner 
determined by the ſucceffor : but, before his death, the king 
may determine it, or my put out any particular perſon ; 
which is moſt commonly done by a new commiſhon, leaving 
out ſuch perſon's name. | 


JUSTICE-SEA'T, is the N court of the foreſt, being 
always holden before the chief juſtice in eyre, or chief itiner- 
ant judge, capitalit jufticiarius in itinere, or his deputy, to 
hear and determine all treſpaſſes within the foreſt, and all 
claims of franchiſes, liberties, and privileges, and all pleas 
= cauſes whatſoever therein ariſing. It may alſo proceed 
o try preſentments made in the inferior comrts of the foreſt, 
and to give judgment upon the convictions that have been 
made in the ſwainmote courts. It may be held eyery third 
year. 'This court may fine and impriſon, being a-court of 
record; and a writ of error lies to the court of king's bench. 
2 Black. 72. 


JUSTICIES, is a writ directed to the ſheriff to do juſtice 
in a plea of treſpaſs vi et armis, or of any ſum above 4o f. in 
the county court ; of which he hath not cognizance by his 
ordinary power. It is in the nature of a commiſſiòn to the 
ſheriff; and is not returnable. 4 I/. 266. 


JUSTIFICATION, zuftificatio, is a maintaining or ſhow- 
ing good reaſon in court why one did ſuch a thing which he 
is called to anſwer. Broke. | 


1 * 


— _ 


«AS. x | 
Ka. toll money paid for loading or unloading goods 
at a key or wharf, : 
KALENDAR MONTH, conſiſts of 30 or 31 days, (ex- 


cept February, which hath bet 28, and in leap-ycar 29 days,) 
according 
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according to the kalendar; twelve of which months make a 
year. 16 2 2» C. 7. 24 G. 2. c. 23. 25 G. 2. * 30. 


KARL, Sax. a ſervant or perſon employed in huſbandry. 
Hence the place where they inhabited was often denominat- 
ed Carleton: fo hufcarl, a houſehold or domeſtic ſervant. 


KEELAGE, a privilege to demand money for the bottom 
vf ſhips reſting in a port or harbour. By 


oy 8 . = 
KIDEL, a dam or open wear in a river, with a loop or 
narrow cut in it, accommodated for the laying of weels or 


other engines to catch fiſh. 2 Inf. 38. 


KIDNAPPING, is the forcible abduCtion or ſtealing away 
of man, woman, or child, from their own country, and 
ſending them into another; which, by the civil law, was 
puniſhed with death, and undoubtedly is a very heinous and 
grievous crime, as it robs the king of his ſubject, baniſhes a 
man from his country, and may, in its conſequences, be 
productive of the moſt cruel and diſagreeable hardſhips ; and 
therefore, by our law, is puniſhable by fine, impriſonment, 
and pillory. And alſo the ſtatute 11 2 12 V. c. 7. though 
principally intended againſt pirates, hath a clauſe that extends 
to prevent the leaving of ſuch perſons abroad, as are thus kid- 
napped, or ſpirited away; by enacting, that if any captain 
of a merchant veſſel ſhall (during his being abroad), force 
any perſon on ſhore, or wilfully leave him behind, or reſuſe 
to bring home all ſuch men as he carried out, if able 
and — 2 to return, he ſhall ſuffer three months im- 


priſonment. 


KING. By ſtatute 35 Hen. 8. c. 3. the king's ſtyle and 
title were declared to be, * Henry the eighth, by the grace of 
6 Gad, king af England, France, and Ireland, defender of the 
& faith, and of the church of England, and alſo of Ireland, in 
« earth the ſupreme head.” And the ſame are enacted to be 
andcontinuefor ever united andannexed to the imperial crown 
of this realm. Which laſt words [of the church of England, 
and alſo of Ireland, in earth the ſupreme head), are what 
ſeem to be underſtood in the * ſtyle of the king, 
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as it is now commonly expreſſed, « defender of the faith, 


i and fo forth.” 


By one of the acts of ſettlement of the crown at the re- 
volution, 1 V. c. 6. it is required, that every king or queen 
who ſhall ſucceed to the imperial crown of this realm, ſhall, 
at their reſpective coronation, take the following oath, to be 
adminiſtered by one of the archbiſhops or biſhops. 

The archbithop ſhall ſay, Vill you ſolemnly promiſe and 
ſurur, to govern the people of the kingdom of England and the 
dominions thereunto belonging, according to the flatutes in par- 
liament agreed on, and the laws and cuſtoms of the ſame ? The 
king ſhall ſay, 1 ſolemnly promiſe ſo to db. | 

Archbiſhop : Will you, to your power, cauſe law and juſtice in 


mercy to be executed in all your judgments ? The king ſhall 


anſwer, I will. | 

Archbiſhop : Will you, to the utmę z your power, maintain 
the laws of God, the true profeſſion of the goſpel, and proteſtant 
reformed religion, eflabliſhed by law ? And will you preſerve unto 
7 4 7 and clergy of this realm, and to the churches committed 
to their charge, all ſuch rights and privileges, as by law do 
or ſhall appertain to them, or any of them? 'The king ſhall 
anſwer, All this I promiſe to do. After this, laying his hand 
upon the holy goſpels, he ſhall ſay, The things which I have 
here before promiſed, I will perform and keep; So help me God: 
and ſhall then kiſs the book. 


And by 1 W. 41 2. c. 2. Whereas the late king James 
the ſecond, by the aſſiſtance of divers evil counſellors, 
judges, and miniſters employed by him, did endeavour to 
— and extirpate the proteſtant religion, and the laws 
and liberties of this kingdom; 

. By aſſuming and exerciſing a power of diſpenſing with, 
and ſuſpending of laws, and the execution of laws, without 
conſent of parliament: | 

2, By committing and proſecuting divers worthy prelates, 
for humbly petitioning to be excuſed from concurring to the 
ſaid aſſumed power: 

3. By iſſuing and cauſing to be executed a commiſſion 
under the great ſeal, for erecting a court called, The court of 
commiſſioners for eccleſiaſtical cauſes : 

4. By levying money for, and to the uſe of the crown, by 
pretence of prerogative, for other time, and in other manner, 
than the ſame was granted by parliament ; 


5. By 
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Fp. By xaiũng and keeping a ſtanding army within this 


kingdom in time of peace, without conſent of parliament, 
— quartering ſoldiers contrary to law: 8 5 
6. By cauſing ſeveral good ſubjects, being proteſtants, to 
be diſarmed, at the ſame time when papiſts were both armed 
and employed, contrary to law: a | 

7. By violating the freedom of election of members to 
ſerve in parliament: | 

8. By proſecutions in the court of king's bench, for mat- 
ters and cauſes cognizable only in parliament ; and by divers 
other arbitrary and illegal courſes : | 

And whereas of late years, partial, corrupt, and un- 
qualified perſons have been returned and ſerved on juries 
in trials, and, particularly, divers jurors in trials for high 
treaſon, which were not freeholders: 

10. And exceflive bail hath been required of perſons com- 
mitted in criminal caſes, to elude the benefit of the laws made 
for the liberty of the ſubjects : 

11. And exceſſive fines have been impoſed, and illegal and 
cruel puniſhments inflicted : 

12, And ſeveral grants .and promiſes made of fines and 
forfeitures, before any conviction or judgment againſt the 
perſons upon whom the ſame were to be levied : 

All which, are utterly contrary to the known law, ſtatutes, 
and freedom of this realm : 

Therefore, the-lords ſpiritual and temporal, and commons, 
in parliament aſſembled, do, for vindicating their ancient 
rights and liberties, declare, 

1. That the pretended power of ſuſpending laws, or the 
execution of laws, by regal authority, without conſent of 
parliament, is illegal. 

2. That the pretended power of diſpenſing with laws, or 
the execution of laws, by regal authority, as it hath been 
aſſumed and exerciſed of late, is illegal. | 

3. That the commiſſion for erecting the late court of com- 
miſſioners for ecclefiaſtical cauſes, and all other commiſ- 
ſions and courts of like nature, are —__ and pernicious. 

4. That levying money for, or to the uſe of the crown, 
by pretence of prerogative, without grant of parliament, for 
longer time, or in other manner, than the ſame is or ſhall be 
granted, is illegal. f 

5. That it is the right of the ſubjects to petition the king; 
and all commitments and proſecutions for ſuch petitioning, 


are illegal. 
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6. That the raiſing or keeping a ſtanding army within the 
kingdom in time of peace, unleſs it be with conſent of par- 
liament, is againſt law. 

7. That the ſubjects, which are proteſtants, may have 
arms for their defence, ſuitable to their conditions, and as 
allowed by law. 

8. That election of members of parliament ought to be 
free, 
9. That freedom of ſpeech, and debates or pleadings in 
parliament, ought not to be impeached or queſtioned in any 
court or place out of parliament. | 

10. That exceſſive bail ought not to be required, nor ex- 
ceſſive fines impoſed, nor cruel and unuſual puniſhments in- 
flicted. : 

11. That jurors ought to be duly impanelled and returned, 
and jurors which paſs upon men 1n trials for high treaſon, 
ought to be frecholders. 

12. That all grants and promiſes of fines and. forfeitures 
of particular perſons before conviction, are illegal and 
voi. 

13. And that, for redreſs of all grievances, and for the 
amending, ſtrengthening, and preſerving of the laws, parlia- 
ments ought to be held frequently. 

And they do claim, demand, and inſiſt upon all and 
ſingular the premiſes, as their undoubted rights and 
liberties. 

By the articles of the union of the two kingdoms of England 
and Scotland, all papiſts, and perſons marrying papiſts, are 
for ever excluded from the imperial crown of Great Britain ; 


and, in ſuch caſe, the crown ſhall deſcend to ſuch perſon 


being a proteſtant, as ſhould have inherited the ſame, in 
caſe ſuch papiſt, or perſon marrying a papiſt, were naturally 
dead, 5 An. C. 8. 80 


KING's BENCH, is the ſupreme court of common law 
in the kingdom; and is ſo called becauſe the king uſed for- 
merly to ſit there in perſon, the ſtyle of the court being ſtill 
— the king himſelf. It conſiſts of a chief juſtice, and 
three other judges, who are, by their office, the principal 
coroners and conſervators of the peace. 3 Black. 14. 

This court keeps all inferior juriſdictions within the 
bounds of their authority, and may either remove their pro- 
ccedings to be determined here, or prohibit their progre's 

below. 
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below. It ſuperintends all civil corporations in the kingdom: 


it commands magiſtrates and others to do what their duty 
requires, in every cafe where there is no ſpecific remedy : 
it protects the liberty of the ſubject, by ſpeedy and ſum- 
interpoſition: it takes cognizance both of criminal 
and civil cavſes; the former, in what is called the crown 
fide or crown office; the latter, in the plea fide of the 
court. 1d. 42. 

On the plea fide, it hath cognizance in all pleas by bill, 
for debt, detinue, covenant, account, and of all actions on 
the caſe, either upon promiſes, ſcandalous words, ſpecial 
nuſances, trover, and converſion, on penal ſtatutes, and all 
other perſonal actions, againſt any perſon ſuppoſed to be in 
the cuſtody of the marſhal, as every one ſued here is ſup- 
poſed to be. Wood. b. 4, c. 1, | 

The crown fide takes cognizance of all treaſons, felonies, 
miſdemeanors tending to the breach of the peace, or oppreſ- 
ſion of the ſubject ; and of all cauſes proſecuted by way of ins 
dictment, inquiſition, or information. Into this office, in- 
dictments from all inferior courts may be removed by cer- 
tiorari. Inquiſitions of felo de ſe, and of homicide by miſ- 
adventure, are certified hither of courſe. Hence alſo iſſue 
attachments for * rules or orders. 1d. 

It is alſo a court of appeal ; into which may be removed, 
by writ of error, all determinations of the court of common 

eas, and of all inferior courts of record in England: and to 
which a writ of error lies alſo from the court of king's bench 
in Ireland: and from this court lies an appeal by writ of 
error into the houſe of lords, or the court of exchequer 
chamber, as the caſe may happen, according to the nature 
of the ſuit, and the 'manner in which it has been proſecuted. 
3 Black. 43. 


KING's SILVER, otherwile called a pgf-fine, is a ſum of 
money paid to the king in the court of common pleas, for a 
licence granted to levy a fine of lands, tenements, or here- 
ditaments; and this muſt be compounded for at the rate of 
ten ſhillings for every five marks of land; that is, three 
twentieth parts of the ſuppoſed annual value. | 


KNAVE, Sax. anciently a ſervant; as ſcildtnapa, the 


ſervant who carried the. knight's ſhieldz his eſquire, or 


armour bearer, 


| 
| 
| 
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KNIGHT, is the next perſonal dignity after the nobility. 
Of knights there are ſeveral orders and degrees: the firſt in 
ranks precedence, are knights of the garter ; inſtituted by 
king Ed. 3. in the year 1344. Next follows a knight ban- 
neret, who, by ſome ſtatutes, is ranked next after barons; 
and his precedence, before the younger ſons of viſcounts, 
was confirmed to him by order of king Fames the firſt, in 
the tenth year of his reign : but in order to intitle himſelf to 
this rank, he muſt have been created by the king in perſon 
in the field, under the royal banner, in time of open war; 
otherwiſe, he ranks after baronets, who are next in order of 
precedency. Next follow knights of the bath, inſtituted by 
Four Hen. 4. and revived by king George the firſt : they are 
ſo called from the ceremony of bathing, the night before their 
creation, The laſt order are knights bachelors, who though 
they are the loweſt, yet are the moſt ancient order of knight- 
hood; for we have an inſtance of king A/fred's conferring 
this order on his ſon — 1 Black, 403. Theſe are 
ſometimes called knights of the chamber, being ſuch as are 
made in time of peace, and ſo called becauſe knighted in the 
king s chamber, and not in the field. 2 I. 666. 

nights are in Latin called equites aurati: aurati, from the 
gilt ſpurs they wore; and equites, becauſe they always ſerv- 
ed on horſeback, 

They are alſo in our law called milites, becauſe they form- 
ed a part, or indeed the whole, of the royal army, in virtue of 
their feudal tenures, 1 Black, 404. ö 


ENIGHT's FEE, was anciently ſo much inheritance in 
land, as was ſufficient to maintain a knight; which, in the 
reign of king Hen. 2. being eſtimated at 20/. a year, may, 
by the continual decreaſe in the value of money, be now 
reckoned at about 400 J. a year. Every man poſſeſſed of ſuch 
eſtate was obliged to be knighted, and attend the king in 
his wars, or pay a pecuniary ſum in lieu thereof, called 
eſcuage. 


* KNIGHT's SERVICE. Upon the Norman conqueſt, all 
the lands in the kingdom were divided into knight's fees, in 
number above 60,000. And for every knight's fee, a 
knight {miles , or ſoldier, was bound to attend the king in 
his wars for 40 days in a year; in which ſpace of time, 
before war was reduced to a ſcience, the campaign was 
generally finiſhed, and a kingdom either conquered or victo- 

— rious. 
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rious. By this means the king had, without any expence, 
an army of 60,000 men always ready at his command. If 
a man held only half a knight's fee, he was only bound to at- 
tend 20 days, and ſo in proportion. 

This tenure by knight's ſervice drew after it, aids, relief, 
primer ſeiſin, wardſhip, marriage, fines for alienation, and 
eſcheat. 

But this perſonal ſervice in proceſs of time degenerated 
into pecuniary commutations or aids; and, at laſt, the military 
part of the feudal ſyſtem was aboliſhed at the reſtoration, by 
the ſtatute of 12 C. 2. c. 24. 1 Black. 410. 2 Black. 62. 


KNIGHTS HOSPITALLERS, were an order of knights 
that had their name from an hoſpital erected at Jeruſalem, for 
the uſe of pilgrims coming to the holy land, and dedicated 
to pr * Baptiſt. They were afterwards called knights 
St. John of Jeruſalem. Their firſt buſineſs was to provi 
for and protect ſuch pilgrims as came to that hoſpital. 
Afterwards, being driven out of the holy land, they ſettled 
chiefly at Rhodes ; and were there called knights of Rhodes; 
and, after the loſs of Rhodes, they came to Malta, where they 
now reſide, and are therefore called knights of Malta. 
Divers of them came into England in the year 1100; and, in 
proceſs of time, they obtained ſo great wealth, and honours, 
and exemptions, that their ſuperior was the firſt lay baron, 
and had a ſeat amongſt the lords in parliament. 


KNIGHTS OF THE SHIRE, were ſo called becauſe 
anciently they were to be real . and ſtill the form of 
the writ runs, that they be knights girt with the ſword. 
But now, by ſeveral ſtatutes, notable eſquires may be choſen; 
and their qualification is to be determined according to the 
yalue of the eſtate, which is not to be leſs than 600/. a 
year. 


KNIGHTS OF THE THISTLE, are an order of knights 
in Scotland ; who wear a green ribbon over their ſho 
and are otherwiſe honourably diſtinguiſhed. | 


KNIGHTS TEMPLARS, were inſtituted in the year 
1118, and were ſo called from having their firſt reſidence in 
ſome apartments adjoining to the temple at Jeruſalem. Their 
employment way to guard the roads for the ſcourity of pil- 

2 grims 


— 


K — 2 — att — — 


— — 


we 2 


— ———2— 


— — — ͤ—- — 


{ 


'! 
v 
1 

[i 

i 

"1 


o 
\ 
t 


— nn es 
1 ——— — 


—— 
x — — — — 
— 


— 


—F IF, 


—— — — = — — 


— > es 


— — 


——_— — 
— — * 


all men, is univerſally allowed to give the 
reaſonable title to an excluſive property therein. 2 Black. 5. 
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grims in the holy land. They came into England pretty 
early in the reign of king Stephen; and increaſed ſo much in 


wealth, that they were thought dangerous, and too power- 
ful: and in the year 1312, that order was diſſolved, 


— T — 
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5 LAC 


] ABEL, is a narrow ſlip of paper or parchment, affixed 
to a deed or writing hanging at or out of the ſame z and 
an appending ſeal is called a label. And in heraldry it is the 


badge of the eldeſt houſe or branch of a family. 


LABOUR, is the foundation of property. Bodily labour, 
beftowed upon any ſubje which before lay in common to 
aireſt and moſt 


LACE. By 3 G. 3. 6. 21. S 5 G. 3. c. 48. no perſon 


7 ſhall import any lace, not made in Great Britain, on pain of 
200 l., and forfeiture of the ſame, which may be ſeiſed by 
the officers of the cuſtoms; and perſons in whoſe cuſtody 
the ſame ſhall be found, or who ſhall ſell or expoſe the ſame 


to ſale, or conceal with intent to prevent the forfeiture there. 
of, ſhall be ſubject to the like penalty. And by 19 G. 3. 


c. 49. diſputes between maſters and their workmen in the 


bone and thread Jace manufacture, may be determined by 
one jultice of the peace. 


 - LACHES, from the French laſcher, laxare, or laſche, 


#2navws, idle; in our law ſignifies ſlackneſs, or negligence ; 


and 1 it may be an old Engliſn word; for when we 
ſay there is laches of entry, it is all one as if it were ſaid, there 


is a /ach of entry; and in this ſignification it is uſed in 


1 Inſt. 146. Litt. ſ. 136. . 

In the king there can be no laches or negligence, and 
therefore no delay will bar his right. 1 Black. 247. 

No laches ſhall be adjudged in the heir within age; and 
regularly laches ſhall not bar either infants, or femes covert, 
for not entry or claim, to avoid deſcents : but laches ſhall be 
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accounted in them for non- performance of a condition an- 
nexcd to the ſtate of the land. 1 I. 146. | 


LAGA, Sax. law : ſo laghday, a law day, or day when 
the courts are open. Lageman, a lawtul man, as ſpoken of 
a juryman, or witneſs, 


LAGAN, is where goods are lying or ſunk in the ſea, and 
tied to a cork or buoy in order to be found again. 


LAIRWITE, lecherwfte, legergeldum, from lecher, a whore- 
maſter, and wite, or geld, a tribute, was a fine anciently 
inflicted in the temporal courts for fornication or adultery, 
and paid to the king, or to the lord of the manor if recover- 
ed of his tenants in the court baron. KD 


LAND, in legal ſignification, comprehends any ground, 
ſoil, or earth whatſoever; as meadows, paſtures, woods, 
moors, waters, marſhes, furze, and heath : it includes alſo, 
meſſuages (that is, houſes), tofts (that is, places where 


houſes once ſtood), mills, caſtles, and other buildings; for 


in conveying the land, the buildings paſs with it. 1 f. 4. 

Water is conſidered under the notion of land, in reſpect 
only of the land that lies underneath it; and may be ſued for 
under that name, as ſo many acres of land covered with 
water. 2 Black.18. 

Land hath an indefinite extent, upwards as well as down- 
wards, Cujus eft ſolum, ejus ęſt uſque ad celum, is the maxim 
of the law, upwards; therefore no man may erect any build- 
ing or the like, to overhang another's land : and downwards, 
whatever is in a direct line between the ſurface of any land, 
and the center of the earth, belongs to the owner of the ſur- 
face, as is every day's experience in the mining countries. 
So that the word /and includes not only the face of the earth, 
but every thing under it, or over it, Id. 


LANDLORD and tenant. See DisTaess. 


LAND TAX hath ſucceeded into the place of the ancient 
fifteenths and ſubſidies; and the annual land tax acts are 
framed in many reſpects after the manner of the ancient 
ſubſidy acts. 

We mect with the payment of {feenths as far back as the 
ſtatute of ma na charta; in the concluſion whereof, the 

parliament 
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parliament grants to the king, for the conceſſions by him 
therein made, a fifteenth part of all their moveable goods. 
This taxation was originally ſet upon the ſeveral indi- 
viduals. Afterwards, to wit, in the eighth year of Edward 
the third, a certain ſum was rated upon every town, by 
commiſſioners appointed in the chancery for that purpoſe, 
in like manner as commiſſioners are now appointed by the 
ſeveral land tax acts for carrying the ſaid acts into execu- 
tion z which commiſſioners rated every town at the fifteenth 

of the value thereof at that time, and their taxation 
was recorded in the exchequer; and the inhabitants rated 
themſelves proportionably for their ſeveral parts, to make 
up the general ſum upon the whole townſhip. This fif- 
teenth amounted in the whole to 29,000 J. or near there- 
abouts. 

But as the neceſſities of government multiplied, and the 
values of things increaſed, this fifteenth was inſufficient for 
the occaſions of the public; and thereupon the number of 
fifteenths was augmented to two or three fifteenths. Which 
ſtill proving defective, another and quite different taxation 
was ſuperadded, namely, the 14055 which was an aid to 
be levied of every ſubject of his lands or goods, after the 
rate of 4s. in the pound for lands, and 27. 8d. for goods. 
And, accordingly, in the ancient ſubſidy acts, there is firſt 
a grant of ſo many fifteenths, and then the grant of a 

4 


I 0 . . 

Theſe fifteenths were certain, as hath been ſaid, from the 
time of the eighth of Edward the third; but the ſubſidy was 
uncertain, and amounted anciently to about 70,0007. ; and 
a ſubſidy of the clergy at the ſame time (including the mo- 
naſteries) was 20,000/. In the 8 Eliz. a ſubſidy amounted 
to 120,000/. In the 40 Elia. it was not above 78,000/, 
Afterwards it fell to 70,000/.3 and, by reaſon of a looſe 
and uncertain way of aſſeſſing the ſame, kept continually 
decreaſing, until the parliament found it neceſſary to change 
the method of taxation; and, in the time of the long par- 
liament, certain ſums were fixed upon the ſeyeral counties; 
which courſe of taxation ſtill continues, 


LAPSE, Japfus, is a flip or departure of the right of pre- 
ſenting to a void benefice, from the original patron neg- 
letting to preſent within fix months next after the avoid» 
ance, | Whence it is commonly ſaid that ſuch benefice is in 
lapſe, or lapſed, whercunto he that ought to preſent — 
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omitted or ſlipped his opportunity. And, in ſuch caſe, the 
patronage doth devolve from the patron to the biſhop, from 
the biſhop to the archbiſhop, and from the archbiſhop to 
the king. | 

The , or ſpace in which title by lapſe accrues ſuc- 
ceſſively is fix months; which, being of eccleſiaſtical cog- 
nizance, is to be computed, by the kalendar, at one half 
year, and not accounting twenty-eight days to the month ; 
and the day on which the church becomes void, is not to 
be taken into the account. 2 1». 360. 

If the biſhop be both patron and ordinary, he ſhall not 
have a double time allowed him to. collate in: and if, upon 
lapſe, the biſhop doth not immediately collate his clerk, 
and the patron preſents, though after the fix months are 
lapſed, yet his preſentation is good, and the biſhop is bound 
to inſtitute the patron's clerk. So if the biſhop ſuffers the 
preſentation to lapſe to the archbiſhop, the patron has the 
ſame advantage, if he preſents before the archbiſhop hath 
filled up the benefice, 2 Black. 277. | 

If the benefice becomes void by death, or ceſſion through 
plurality of benefices, the patron is bound to take notice at 
his peril; for theſe are matters of equal notoriety to the 
patron and ordinary : but in caſe of a vacancy by reſignation, 
or canonical deprivation, or if a clerk preſented be refuſed 
for inſufficiency, theſe being matters of which the biſhop 
alone is preſumed to be cognizant, here the law requires 
him to give notice thereof to the patron, otherwiſe. he can- 
not take advantage of the lapſe. 2 Black. 278. 

There is no lapſe from the king; and therefore if the 
king neglect to fill up the vacancy, there is no remedy but 
by the 3 ſequeſtring the profits of the church, and 
appointing a clerk to ſerve the cure. Gib/. 770. 


A donative doth not go in lapſe; but the ordinary may | 


compel the patron by eccleſiaſtical cenſures to fill up the 
' vacancy. But if the donative hath been augmented by the 


governors of queen Anne's bounty, it will lapſe in like 


manner as preſentative livings. 


LAPSED LEGACY, is where the legatee dies before 
the teſtator; or where a legacy is given upon a future con- 
tingency, and the legatee dies before the contingency hap- 
pens. As if a legacy be given to a perſon when he attains 
the age of twenty-one years, and the legatee dies before 
that age; in this caſe, the legacy is a loſt or lapſed legacy, 
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and ſhall fink into the refiduum of the perſonal eſtate. 
2 Black. 513. þ 


LARCENTY, Iotrocinium, is the felonious and fraudulent 
taking away of the perſonal goods of another; which goods, 
if they are above the value of 12 d. it is called grand larceny 
if of that value, or under, it is petit larceny: which two 
ſpecies are diſtinguiſhed in their puniſhment, but not other- 
wile. 4 Black. 229. | 

To make the ottence felony, there muſt be a felonious in- 
tention ; and therefore it ſhall not be imputed to a mere miſ- 
take or miſanimadverſion; as where a perſon breaks open 
a door, in order to execute a warrant, which will not juſtify 
ſuch a, proceeding, for in ſuch caſe, thge is no felonious 
intention; for it is the mind that makes the taking of an- 
other's goods to be ons or a bare treſpaſs only. The 
molt common diſcovery of a felonious intent, is where the 

arty doth it ſecretly, or being charged with the fact, denies 
it: but this is not the only criterion of criminality z for in 
caſes that may amount to larceny, the variety of circum- 
ſtances is ſo great, and the complications thereof ſo mingled, 
that it is impoſſible to recount all thoſe which may evidence 
a a felonious intent; therefore they muſt be left to the due 
and attentive conſideration of the court and jury. 1 H. H. 
og. 
: 5 as there muſt be a felonious intention, ſo alſo there 
muſt be an actual zaking; for all felony includes treſpaſs : 
from whence it follows, that if the party be guilty of no 
treſpaſs in taking the goods, he cannot be guilty of felony in 
carrying them away. And from this ground it hath been 
hokden, that one who finds the goods which I have loſt, and 
converts them to his own uſe, with intent to ſteal them, is 
no ſclon ;, and much more one who has the actual poſſeſſion 
of my goods by my delivery for a ſpecial purpoſe, as a car- 
rier who receives them in order to carry them to a certain 
place; or a taylor who has them in order to make me a ſuit 
of cloaths; or a friend who is intruſted with them to keep 
for my uſe: theſe cannot be ſaid to ſteal them by embezzling 
them afterwards, But if a carrier opens a pack, and takes 
out part of the goods, or a weaver who has received yarn to 
work, or a miller who has corn to grind, take out part there- 
of with intent to ſteal it, it is felony. 1 Han. 89. 
And there mult be not only a taking, but alſo a carrying 


away. But to make it come within this deſcription, any the 
3 leaſt 
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leaſt removing of the thing taken from the place where it 
was before, is ſufficient for this purpoſe, though it be not 
quite carried off. And upon this ground, the gueſt, who 
having taken off the ſheets from his bed, with an intent to 
ſteal them, carried them into the hall, and was apprehended 
before he could get out of the houſe, was adjudged guilty of 
larceny : ſo alſo was he, who having taken an horſe in a 
cloſe, with an intent to ſteal him, was apprehended before 
he could get him out of the cloſe. 1 Haw. 93. 

Alſo this felonious taking and carrying away muſt be of 
the perſonal goods of another. For if they ſavour any thing 
of the realty, it cannot be larceny by the common law : 
and therefore they ought not to be any way annexed to the 
freehold : therefore it is no larceny, but a bare treſpaſs, to 
ſteal corn or graſs growing, or apples on a tree ; but it is 
larceny to take them being ſevered from the freehold ; as 
wood cut, graſs in cocks, ſtones dug out of the quarry, and 
+ this, whether they are ſevered by the owner, or even by the 
thief himſelf, if he ſever them at one time, and then come 
again at another time and take them. 1 Haw. 93. But by 
ſpecial ſtatutes, many things belonging to the freehold; 
being not merely perſonal goods, are brought within 
the offence of larceny, and made felony without benefit of 

The law which fixes the boundary between grand and 
petty larceny, making it capital to ſteal above the value of 
12 d. is as ancient as the reign of king Edwerd the firſt,” at 
which time the ſum of 12 d. in ſilver, was equal to 3 5. of 
our preſent money weight, and equal to 4os. or more, in the 
value of any thing to be purchaſed by it. And therefore, 
juries are uſually inſtructed by the court to find the value, 
not according to the ſtrict nominal value as i is with 


us at this day, but reaſonably according to the ancient 
ſtandard, | 


LARDARIUM, the larder or place where the lard -or 
meat were kept. The tenants of ſeveral manors were bound 
to carry falt or other proviſions from the place where they 
were purchaſed to the lord's larder. And /ardarium ſeems 
to have been a rent paid by way of commuting for the ſaid 


ſervice. Lardarius regis, was the king's larderer, or clerk of 
the kitchen. 


LASTAGE, 
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LASTAGE, a cuſtom or duty for 2 in 2 market 
or fair, ſold by the laſt ; as corn, wool, herrings, and ſuch 


. LATHE, leda, leth, (Sax. lzthe, ) is a large part of a 
county, being an intermediate diviſion between a ſhire and 
an hundred, Ne (as in Kent) about three or four 
hundreds, In ſome of the ancient grants of immunities, 
was freedom from ſuit to the county, læth, and hundred 
courts; which /zth court is probably no other than what 
is now, with a very little variation, called the court leet, 


LATITAT, is a writ whereby a man is originally called 
to anſwer in a perſonal action in the king's bench; having 
its name upon a ſuppoſition that the defendant doth lurk and 
lie hid, and cannot be found in the county of Middleſex 
(in which the ſaid court is holden), to be taken there, but is 

ne into ſome other county, and __— requiring 
the ſheriff to apprehend him in ſuch other county. 


F. N. B. 78. 


LATROCINUM. An immunity de latrocins was a pri- 
vilege of non- attendance at the courts which had ſole juriſ- 
diction of robbery within ſuch diſtrict. 


LAVATORIUM, a laundry or place to waſh in; applied 
to ſuch a place in the porch or entrance of cathedral 
churches, where the prieſts and other officiating members 
were to waſh their hands, before they proceeded to the dis 


vine ſervice. 
LAUNDE, a laun, or open field without wood. 


LAW, in its moſt general and comprehenſive ſenſe, ſigni- 
fies a rule of action; and is applied indiſcriminately to 
all kinds of action, whether animate or inanimate, rational 
or irrational. Thus we ſay, the laws of motion, of gravita- 
tion, of optics, or mechanics, as well as the law of nature 
and of nations. And it is a rule of action, which is pre- 
ſcribed by ſome ſuperior, and which the inferior is bound to 


obey. 1 Black. 38, | 
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LAWING of dogs, is the cutting off the claws of the 
fore-feet of dogs in the king's foreſts, to prevent them from 
courſing and taking the deer. 


LAW PROCEEDINGS of all kinds, are to be in the 
Engliſh language, 4 G. 2. c. 26. 5 GC. 2. c. 27. Except 


known abbreviations and technical terms. 6 G. 2. c. 14. 


LAW SPIRITUAL, lex fpiritualis, is the eccleſiaſtical law, 
allowed by our laws where it is not againſt the common law, 
nor the ſtatutes and cuſtoms of the kingdom; and, regularly, 
according to ſuch eccleſiaſtical or ſpiritual laws, the biſhops, 


. and other eccleſiaſtical judges, proceed in cauſes within their 


cognizance. Co. Litt. 344. 
LAWYER, is a counſellor, or one learned in the law. 


LAZARET, a place appointed wherein quarantine is to 
be performed by veſſels and perſons coming from infected 
countries. 


LEASES. 
I. FA leaſes in general, by the common law. 


2. Of leaſes of bodies corporate and others, by flatute. 


1. Of leaſes in general, by the common law. 


1. A leaſe is properly a conveyance of any lands or tene- 
ments, (uſually in conſideration of rent, or other annual re- 
compence,) made for life, for years, or at will; but always 
for a leſs time than the leſſor hath in the premiſes: for if it 
be for the whole intereſt, it is more properly an allignment 
than a leaſe. 2 Black. 317. 

2. In all leaſes there muſt be a leſſor and leſſee. He that 
demiſes or lets to farm, is the leſſor (vulgarly called the 
landlord); and he unto whom it is demiſed or let, is the leſ- 
ſee, commonly called the tenant. Wezd. b. 2. c. 3. 

3. By the ſtatute of frauds, 29 C. 2. c. 3. all intereſts 
of freehold, or terms for years, not put in writing, and ſign- 
ed by the parties, or their agents 4 in writing, ſhall 
have no greater effect than as eſtates at will; except leaſes 
not exceeding three years from the making; whereof the rent 


reſerved ſhall be two thirds of the value of the thing demiſed. 


4. The words to make a leaſe are; demiſe, grant, and ta 


farm let. 1 Inft. 45. 
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5. Regularly, in every leaſe for years, the term muſt have 
a certain beginning, and a certain end. But although there 
appear no certainty of years in the leaſe, yet if by reference 
it may be made certain, it ſufficeth : as if A. leaſe his land 
to B. for ſo many years as B. hath in the manor of Dale, 
and B. hath then a term in the manor of Dale for ten years ; 
this is a good leaſe by A. to B. of the land of A. for ten years. 
Ibid. 
So if a man make-a leaſe ſor twenty-one years, if ſuch an 
one ſo long live, this is a good leaſe for years, although the 
life is uncertain. Bid. | 

But if a parſon make a leaſe of his glebe, for ſo many 
years as he {hall be parſon there, this cannot be made cer- 
tain by any means: for nothing is more uncertain than the 
time of death. But if he make a leaſe for three years, and 
ſo from three years to three years, ſo long as he ſhall be par- 
ſon, this is a good leaſe for fix years, if he continue parſon ſo 
long ; firſt for three years, and after that for three years, and 
for the reſidue uncertain. 1bid. 

6. If a leaſe be made, bearing date (for inſtance) the 26th 
of ay, to have and to hold for twenty-one years from the date, 
or from the day of the date, it ſhall begin on the 27th day of 
May; but if it be to have and to hold from the making 
thereof, or from henceforth, it ſhall begin on the day on 
which it is delivered; for the words of the leaſe are not of 
= effect till the delivery. 1 /. 46. 

So if the habendum be for the term of twenty-one years, 
without mentioning when it ſhall begin, it ſhall begin 
from the delivery, for there the words take effect. id. 

If the indenture of leaſe bear a date which is impoſſible, 
as on the 3oth of February; if in this caſe the term be limit- 
ed to begin from the date, it ſhall begin from the delivery, as 
if there had been no date at all, Vid. 

7. If a man reſerve a rent generally, without ſhewing to 
whom it ſhall go, the ſame ſhall go to his heirs, becauſe they 
have the reverſion, 1 7. 47. 

Yea, if he reſerve a rent to him and his executors, yet his 
executors ſhall not have it, but it ſhall end by his death 
for the rent is incident to the reverſion. Jbid. 

So if the rent be reſerved to the leſſor, his heirs and af- 
ſigns, then ſhall all the aſſigns of the reverſion enjoy the 
ſame. Ibid. 

8. In a leaſe for years, there needs no livery of ſeiſin to 


be made to the leſlee; but he may enter when he will by 


force 
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force of the ſame leaſe. But in a leaſe for life, whereby a 
frechold paſſeth, there muſt be livery of ſciſin. Litt. ſ. 59. 


2. Cf leaſes of bodies corporate and others, by flatute. 


By the common law, many perſons might make leaſes for 
years, or for life or lives, at their will and pleaſure, which 
now cannot make them firm in law. And ſome perſons may 
now make leaſes for years, or for life or lives, (obſerving 
due incidents,) firm and good in law, which by the common 
law they could not do. And this, by virtue of divers acts of 
parliament, one of which is called the enabling, and the reſt 
diſabling, or reſtrictive, ſtatutes. 1 f. 44. 

Before theſe ſtatutes, biſhops, with confirmation of the 
dean and chapter, maſter and ſellows of any college, deans 
and chapter, maſter or guardian of any hoſpital and his bre- 
thren, parſon or vicar, with conſent of the patron and ordi- 
nary, archdcacon, prebendary, or any other body politic, 
ſpiritual and eccleſiaſtical, obſerving the proper requiſites, 
might have made leafes for lives or years, without limitation 
or ſtint. And fo might they have made gifts in tail, or eſtates 
in fee, at their will and pleaſure ; whereupon great decay of 
divine ſervice and other inconvenicnces enſued; and there- 
fore they were diſabled and reſtrained by the faid acts to 
make any ſuch eſtate or conveyance. But there are excepted 
out of the ſaid acts, l-afes for three lives or twenty-one years, 
under divers proviſions and limitations. For at this day, there 
are three kinds of perſons who may make leafcs for three lives 
or twenty-one years, viz. Firſt, any perſon ſeiſed of an eſtate 
tail in his own right. Secondly, any perſon ſeized of an 
eſtate in fee ſimple, in right of his church. "Thirdly, any 
huſband and wiſe ſeiſed of any eltate of inheritance in fee 
ſimple in the wife's right, or jointly with her. id. 

All theſe are made good by the ſtatute of 32 H. 8. c. 28. 
which enableth them thereunto, and is therefore called the 
enabling ſtatute, But to the making good of ſuch leaſes by 
the ſaid ſtatute, ſeveral things are neceſſarily to be obſerved : 
As, 1. The leaſe muſt be by indenture; and not by deed poll, 
or by parol. 2. It mult begin from the making, or day of 
the making, and not at any greater diſtance of time. 3. If 
there be any old leaſe in being, it mult be firſt abſolutely ſur- 
rendered, or be within a year of expiring. 4. It mutt be either 
for twenty-one years, or three lives; and not for both. 5. It | 
muſt not exceed the term of three lives, or twenty-one years, | 


but may be for a ſhorter term. 6. It mult be of lands and tene- 
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ments moſt commonly letten for twenty years laſt paſt; ſo 
that if they have been let for above half the time (as eleven 
ears out of the twenty), either for life, for years, at will, or 
bo copy of court roll, it is ſufficient. 7. The moſt uſual and 
cuſtomary rent, for twenty years paſt, mult be reſerved yearly 
on ſuch leaſe. 8. Such leaſes muſt not be made without 
impeachment of waſte. 2 Black, 319. | 

But a parſon and vicar are excepted out of this ſtatute, and 
therefore as to this matter they continue as they were before; 
and, conſequently, if either of them make a leaſe for three 
lives, or twenty-one years, it muſt alſo be confirmed by pa- 
tron and ordinary. 1 f. 44. 

Next follows the diſabling ſtatute, 1 El. c. 19. (made for 
the benefit of the ſucceſſor,) which enacts, that all grants, by 
archbiſhops and biſhops (including even thoſe confirmed by 
the dean and chapter), other than for the term of twenty-one 
years or three lives from the making, or without reſerving the 
uſul rent, ſhall be void. But concurrent leaſes, if confirmed by 
the dean and chapter, are held to be valid within this ſtatute, 
provided they do not exceed (together with the leaſe in being) 
the term permitted by the act. 2 Black, 320. 

Next comes the ſtatute 13 El. c. 10. explained and enforced 
by the 14 El. c. 11 & 14. 18 KJ. c. 11. and 43 El. c. 29. 
which extend the reſtrictions laid by the 1 El. c. 19. on bi- 
ſhops, to certain other inferior corporations, both ſole and 
aggregate. From laying all which together, we may collect, 
that all colleges, cathedrals, and other eccleſiaſtical or elee- 
moſynary corporations, and all parſons and vicars, are re- 
{trained from making any leaſes of their lands, unleſs under 
the following regulations: 1. They muſt not exceed twenty- 
one years, or three lives, from the making. 2. The cuſtomary 
Tent, or more, mult be yearly reſerved thereon. 3. Houſes 
in corporations, or market towns, may be let for forty years, 
provided the leſſee be bound to keep them in repair. 4. Where 
there is an old leaſe in being, no concurrent leaſe ſhall be 
made, unl-{s where the old one will expire within three years. 
5. Noleaſe ſhall be made without impeachment of waſte. Bid. 

Concerning theſe reſtrictive ſtatutes, there are two obſer- 
vations to be made. Furſt, that they do not, by any conſtruc- 
tion, enable any perſons to make ſuch leaſesasthey were by com- 
mon law difabled to make: therefore, a parſon or vicar, though 
he 1s reſtrained from making longer leaſes than for twenty- 
one years, orthree lives, even oth theconſent of patron and or- 
dinary, yet is not enabled to make any leaſe at all, ſo as to bind 
his ſucceſlor, % obtaining ſuch confent. Secondly, that 

though 
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though leaſes contrary to theſe acts are declared void, yet they 
are good againſt the rf during his life, if he be a ſole cor- 
poration; and are alſo good againſt an aggregate corporation 
ſo long as the head of it lives, who is preſumed to be the moſt 
concerned in intereſt; for the act was intended for the bene- 
fit of the ſucceſſor only; and no man ſhall make an advantage 
of his own wrong. Ibid. 

With regard to college leaſes, by the 18 El. c. 6. one third 
of the old rent ſhall be reſerved in wheat at 6s. 8d. a quarter, 
or malt at 55.3 or the leſſees ſhall pay for the ſame according 
to the price that wheat and malt ſhall be ſold for, in the mar- 
ket next adjoining to the reſpective colleges, on the market 
day before the rent becomes due. 

By ſeveral ſtatutes, if any beneficed clergyman be abſent 
from his cure above eighty days in any one year, all leaſes 
made by him of the profits of ſuch benefice ſhall be void 
except in the caſe of licenſed pluraliſts, who may demiſe the 
living on which they are non-reſident to their curates only. 
2 Black. 322. | 


LEASE AND RELEASE, is a conveyance of right or in- 
tereſt in lands or tenements, which in law amounts to a feoff- 
ment. 1 Inf. 207. 

It was invented to ſupply the place of livery of ſeifin, and 
is thus contrived: A /ea/e, or rather bargain and ſale, upon 
ſome pecuniary conſideration, for one year, is made by the 
- tenant of the freehold to the leſſee or purchaſer, which veſts 
in the ſaid purchaſer the uſe of the term for a year; and then 
the ſtatute of uſes, 27 H. 8. c. 10. immediately transfers the 
uſes into poſſeſſion. He, therefore, being thus in poſſeſſion, 
is capable of receiving a releaſe of the freehold and reverſion; 
and, accordingly, the next day, a releaſe is granted to him. 
2 Black. 339. 

In the leaſe for a year, or any ſuch term, there muſt be the 
words bargain and ſell for money; and five ſhillings, or any 
other ſum, though never paid, is a good conſideration, where- 
upon the leſſee or bargainee is immediately in poſſeſſion with- 
out actual entry. If only the words demiſe, grant, and to farm 
let, are uſed, in that caſe the leſſee cannot accept a releaſe of 
the inheritance, until he hath actually entered, and is in poſ- 
ſeſſion. 2 Lill. Abr. 435. 


LEATHER. By ſeveral ſtatutes, regulations are made 


for the tanning and manufacturing of leather; and by the 
F 3 : 27 G. 
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27 G. 3. c. 13. a duty is laid upon all hides and ſkins import- 
ed, and drawbacks allowed on the exportation thereof. And 
alſo ſeveral duties are impoſed on hides and ſkins tanned in 
Great Britain, of what kind ſoever, as ſet forth in ſchedules 
annexed to the ſai act. And by the 28 G. 3. c. 27. further 
regulations are made reſpecting the faid duties, which are to 
be under the management of the ofſicers of exciſe. 


LECHERK WITT, lairwite, a fine on lechers ; that is, on ſor- 
nicators, or adulterers; which was anciently afteſſed in the 
temporal courts, and paid to the king. 


LECTURERS, in ſeveral churches in London and other 
places, are appointed as aſſiſtants to the rectors or vicars. 
They are commonly choſen by the veſtry, or chief inhabitants, 
and are uſually the afternoon preachers. There are alſo one 
or more lecturers in moſt of the cathedral churches; and 
many lectureſhips have likewiſe been founded by the donation 
of private perſons. 

By the act of uniformity, 13 & 14 C. 2. c. 4. lecturers 
are to be licenſed by the ordinary; and every lecturer, upon 
the firſt lecture day in every month, ſhall, before his lecture, 
read the common prayers and ſervice for that day, on pain of 
being diſabled : and if he ſhall preach any lecture during ſuch 
diſability, he ſhall ſuſfer three months impriſonment in the 
common gaol. 


LEET Cleth, lzthe, lathe, ) is of Saxon original, and ſeemeth 
to be no other than the court of the /athe, as the county court 
is that of the county. For in ancient times, the counties were 
ſubdivided into lathes, rapes, wapentakes, hundreds, and the 
like. And the ſheriff twice a ycar performed his Zorn, or per- 
ambulation, for the execution of juſtice throughout the county. 
Afterwards, this power of holding courts was granted to di- 
vers great men within certain diſtricts. And from hence 
theſe courts, holden within particular parts of the county, 
have deſcended unto us without variation, under the name of 
the /eet, l:th, or lathe courts. 

The court leet is a court of record, having the ſame juriſ- 
diction within a particular precinct, which the ſheriff's tourn 
hath in the cou:ity. + | 

For the lect, or view of frankpledge, was by the king, for 
the eaſe of the people, divided and derived from the tourn 
who did grant to the lords, to have the view of the tenants 

and 
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and reſiants within their manors, ſo as that they ſhould have 
the ſame juſtice that they had before in the tourn, done unto 
them at their own doors, without any charge or loſs of time. 
2 Inſt. 71. 

The intention hereof for keeping the king's peace was, that 
every freeman at his age of twelve years, (except peers, cler- 
gymen, and tenants in ancient demeſne,) ſhould in the leet, 
if he were in any leet, take the oath of allegiance to the king; 
and that pledges or ſureties ſhould be found for his truth to the 
king, and to all his people, or elſe to be kept in priſon. Id. 73. 

It is not neceſſary, that a juryman in the leet ſhould have 
any qualification by eſtate, but any perſon happening to be. 
preſent, or riding by the place where it is holden, may, for 
want of jurors, be compelled by the ſteward to be ſworn. 
2 Haw. Gg. 

The conſtables of common right are to be choſen and ſworn 
in the lect or tourn. 1d. 62. 

A court lcet is ſo far intruſted with the keeping of the peace 
within its own precinct, that the ſteward of it may by re- 
cognizance bind any perſon to the peace who ſhall make an 
affray in his preſence, fitting the court ; or may commit him 
to ward, either for want of ſureties, or by way of puniſhment, 
without demanding any ſureties of him, in which caſe he 
may afterwards impoſe a fine according to his diſcret on. 
2 Haw. 4. 

This court hath cognizance of a great number of offences, 
both by the common law, and by ſtatute; as, for inſtance, tip- 
ling in alehouſes ; aſſaults, whereby bloodſhed enſues ; bakers; 
common barators; bawtiy houſes; deſtroyers of ancient boun- 
daries z brewers ; butchers; eſtrays, waifs, and treaſure trove z 
hedge breakers; neglecters of hue and cry; innholders; mil- 
lers; common nuſances; want of ſtocks and common pound; 
negleCting watch and ward; and many others by particular 
ſtatutes. Mood. b. 4. c. 1. 

The lord of the leet ought to have a pillory and tumbrel ; 
and for want thereof, he may be fined and his liberty 
ſeiſed. But the ſtocks are to be provided at the charge of 
the town, 1d. 

The lord of common right may diſtrain for a fine or amerce- 
ment in the leet, and may ſell the diſtreſs, but he cannot im- 
priſon for it; and this is the only court that can fine and not 
impriſon. 1d. 

The jurors in the leet may receive indictments of felony, 
but they cannot hear and determine them, but muſt fend them 
to the gaol delivery, if the offenders be in cuſtody; or * © 
F 4 C 
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them by certiorari into the king's bench, that proceſs may 
be made upon them to outlawry. 2 Hales Hift, 71. 

But. the buſineſs of the leet hath declined for many years, 
and is now moſtly deyolved on the quarter ſeſſions. 


LEGACY. 


1. Legacy, what. 

Lapſed legacy. 

Legacy, how recoverable. 

> 0 4 caſe to bear intereſt. 

» Abatement on deficiency of aſſets. 
Payment to a feme covert. 


. Child's legacy in the hands of the parent, 


SKS 


I. Legacy, what. A legacy is a bequeſt or gift of goods 
and chattels by teſtament ; and the perſon to whom it is given 
is ſtyled the Iegatee, or ſometimes the /egatary. There is alſo 
a refduary legatee, who is the perſon to whom the ſurplus or 
reſidue of the eſtate is given, after payment of the debts and 
particular legacies. 

2. Lagſed legacy. If the legatee dies before the teſtator, 
the legacy is a loſt or lapſed legacy, and ſhall ſink into the 
reſiduum; inſomuch, that if the teſtator by his will bequeath 
his lands and tenements to a perſon and his heirs, yet if ſuch 
perſon die before the teſtator, his heirs ſhall not recover the 
land, becauſe the deviſee was not in being when the will 
ſhould take effect. Sin. 35. 560. 

If the legatary ſurvive the teſtator, and die before the le- 
gacy becomes due, the legacy ſhall lapſe or not lapſe accord- 
ing to the ſpecial defignation by the words of the will. If 
the legacy be given to one generally, 79 be paid or payable at 
the age of twenty-one, or any other age, this is ſuch an in- 
tereſt veſted in the legatee, that his executor or adminiſtrator 
may ſue for and recover it; for it is debitum in præſenti, though 
folvendum in 3 the time being annexed to the payment, 
and not to the legacy itſelf: ſo if the legacy be made to carry 
interiſt, though the words, 20 be paid, or payable, be omitted, 
it ſhall be an intereſt veſted. But if a legacy be given to one 
at twenty-one, or if or 2hen he ſhall attain the age of twenty- 
one, and the legatee dies before he attains that age, the legacy 
is lapſed. So where the legacy is to ariſe out of a real eſtate; 
this ſhall not go to the repreſentative of the legatee, but ſhall 
ſink in the inheritance for the benefit of the heir, as much 


as if it was a portion provided by a marriage ſettlement. 
Lan of Te. 242. 


3. Legacyy 
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3. Legacy, how recoverable. The legatary may not take 
the goods without the executor's conſent ; for it may be, the 
executor hath not aſſets beſides to pay the teitator's debts, 
But in caſe of a deviſe of lands, the deviſee may enter with- 
out the aſſent of the executor; and if the heir at law ſhall enter 
before him, the deviſee may enter and eject him. 114. 111. 
An action at law doth not lie againſt an executor for a le- 
acy, unleſs he promiſe to pay it upon good conſideration 
For legacies are only to be recovercd in the ſpiritual court, or 
in the courts of equity. T. I. | | 

But if the legacy is payable out of the /and, or out of the 
profits of the land, an action on the caſe lies at common law. 
Sid. 44. 3 Salk. 223. And a legatee may maintain an action 
of debt at common law againſt the ozvner of the land, out of 
which the legacy is to be paid; and ſince the ſtatute of wills 
gives him a right, by conſequence he ſhall have an aCtion at 
law to recover it. 2 Salh, 415. 

4. In what caſe to bear intere/?. Where a legacy is be- 
queathed to be paid divers years aſter the teſtator's death, this 
difference is to be obſerved : if the day were given in favour 
of the legatee, being an infant, who could not ſafely receive 
it any ſooner, then he ſhall have the profit; but if the reſpite 
was in favour of the executor, then the legatee ſhall have the 
bare legacy without intereſt. Went. Exec. 352. 

More particulariy, 1. If one gives a legacy charged upon 
land, which yields rents and profits, and there 1s no time of 
payment mentioned in the will, the legacy ſhall carry nitereſt 
from the teſtator's death, becauſe the land yields profits from 
that time. 2. But if a legacy be given out of a perſonal eſtate, 
and no time of payment mentioned in the will, this legacy 
ſhall carry intereſt only from a "ou after the death of the 
teſtator. 3. If a legacy be given, charged upon a dry reverſion, 
it ſhall carry intereſt only from a year after the death of the teſ- 
tator, a year being a convenient time for ſale. 4. If a legacy be 
given out of a perſonal eſtate, conſiſting of mortgages carrying 
intereſt, or of ſtocks yielding profits half yearly; it ſeemsin this 
caſe the legacy ſhall carry intereſt ſrom the death bf the teſta- 
tor. F. If a legacy be paid into court, and the legatee 
hath notice of it, ſo that it is his fault not to pray to have the 
money, or that the money ſhould be put out, the legatee in 
ſuch caſe ſhall loſe the interc{t from the time that the money 
was brought into court; but if the money was put out, the 
legatee ſhall have the intereſt, which the money put out by the 
court did yield. 2 P. Wil. 26. 

5. Abatement on deficiency of aſſets. In caſe of a deficiency 
of aſſets, all the general legatces muſt abate proportionably, 
: in 
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in order to pay the debts ; but a ſpecific legatee (of a piece of 
plate, a horſe, or the like) is not to abate at all, or allow 
any thing by way of abatement, unleſs there be not ſuſſicient 
without it. In like manner, if the legatecs have been paid 
their legacies, they are afterwards bound to refund a rateable 
part, in caſe debts come in, more than ſuſſicient to exhauſt 
the reſiduum after the legacies paid. 2 Hlacł. 513. 

But if the executor had at firit cnough to pay all the lega- 
cics, and afterwards, by his waiting the aſſets, occaſions a 
deficiency, the legatee who has recovered his legacy, 
ſhall haye the advantage of his legal diligence, which the 
other legatees neglected by not bringing their ſuit in 
time. Id. 

6. Payment to a feme covert. A legacy bequeathed to a 
feme covert to her ſole and ſeparate uſe is good, and may be 
paid to her excluſive of her huſband; but if it be bequeathed 
to her generally, the hufband ſhall have it; and if paid to her, 
the executor ſhall pay it over again. 1 Vern. 261. | 

7. Child's legacy in the hands of the parent. A legacy in the 
hands of the father, given to his children by a relation or other 
perſon, ſhall not be diminiſhed by the father, becauſe he is 
obliged to maintain his own children. 3 Atk. 399. 

By divers late ſtatutes, certain ſtamp duties are impoſed on 
receipts for legacies, which vary in proportion to the amount 
of the legacics. | 


LEGATE, the pope's nuncio or ambaſſador; of whom 
there are three kinds: 1. Legati a latere ; thoſe are cardinals, 
ſent by the pope n /atere; that is, from his own immediate pre- 
ſence. 2. Legati nat, legates born; and of this kind was an- 
ciently the archbiſhop of Canterbury, who had a perpetual le- 
gatine power annexed to his archbiſhopric. 3. Legati dati, 
legates given ; and theſe are ſuch as have authority from the 
pope by ſpecial commiſſion. G 


LEGITIME, was the legal portion of the wife and children 
out of the huſband's or father's effects, which he could not 
deviſe from them by will, nor the ordinary diſtribute in caſe 
of inteſtacy, nothing remaining for the will or adminiſtration 
to operate upon, but what was called the death's (or dead- 
man's) paſt. | . 


LETTER. By ſtatute 9 G. c. 22. and 27 G. 2. c. 15. if 
any perſon ſhall ſend any letter, without any name ſubſcribed 
thereto, or ſigned with a fictitious name, demanding money, 
veniſon, or other valuable thing, or threatening to kill or mur- 
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der any of his majeſty's ſubjects, or to burn their houſcs, 
outhouſes, barns, ſtacks of corn or grain, hay or ſtraw, he 
ſhall be guilty of felony without benefit of clergy. 

And by 30 G. 2. c. 24. all perſons who ſhall ſend or de- 
liver any letter or writing, with or without a name ſubſerib- 
ed thereto, or ſigned with a fictitious name, threatening to 
accuſe any perſon of any crime puniſhable by law with 
death, tranſportation, pillory, or any other infamous puniſh- 
ment, with intent to extort from him any money or other 
goods, ſhall be puniſhed at the diſcretion of the court, by 
fine and impriſonment, pillory, whipping, or tranſportation 

for ſeven years. 


LETTER OF ATTORNEY, is a writing of any perſon 
authoriſing 2 in his turn or ſtead to do any lawful act; 
as, to give ſeiſin of lands, receive debts, or ſuch like. 


LETTER OF CREDIT, is where 2 merchant or cor- 
reſpondent writes a letter to another, requeſting him to credit 
the bearer with a certain ſum of money. 


LETTER OF LICENCE, is an inſtrument or writing 
made by creditors to a man that has failed in his trade, al- 
lowing him longer time for the payment of his debts, and 
ae him from arreſts in going about his affairs; giving 

im leave to reſort freely to his creditors, or to any others, 
and to compound debts, and ſuch like, 


LETTER OF 23 E, is an authority given to make 
repriſals for reparation of depredations committed by the ſub- 
jects of a foreign ſtate. 


LETTERS CLOSE, /itere clauſe, cloſe letters, are grants 
of the king, ſpecially diſtinguiſhed from /etters patent, in that 
the letters cloſe, being not of public concern, but directed to 
particular perſons, are cloſed up and ſealed ; whereas the 
letters patent, or open letters, being directed to all the _ 
ſubjects in general, are not ſealed up, but left open for 
public inſpection. 


LETTERS PATENT, or grants of the king, are matter 
of public record; for no freehold may be given to the king, 
nor derived from him, but by matter of record. And to this 


end, a variety of offices are greed, communicating in a 
regular 
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| s regular ſubordination one with another, through which all 
| the king's grants mult paſs, and be tranſcribed and enrolled, 
| that the ſame may be narrowly inſpected by his officers, 
| who will inform him if any thing contained therein is im- 
. proper or unlawful to be granted. Theſe grants, whether 
of lands, honours, liberties, franchiſes, or any thing be- 
ſides, are contained in charters or letters patent; that is, open 
letters, /itere patentes ; ſo called, becauſe they are not ſealed 
up, but expoſed to open view, with the great ſeal pendant 
| | at the bottom; and are uſually directed or addreſſed by the 
king to all his ſubjects at large. And therein they differ 
| from certain other letters of the king, ſealed alſo with his 
great ſeal, but directed to particular perſons, and for parti- 
| . cular purpoſes; which, therefore, not being proper for pub- 
lic inſpection, are c/oſed up and ſealed on the outſide, and 
| are thereupon called writs cieſe, lileræ clauſe ; and are record- 
ed in the cigſe rolls, in the ſame manner as the others are in 
the patent rolls. 2 Black. 346. | 
Grants or letters patent muſt firſt paſs by Bill, which is 
prepared by the attorney and ſolicitor general, in conſe- 
quence of a warrant from the crown, and is then ſigned, 
that is, ſuperſcribed at the top, with the king's own fg": 
manual, and ſealed with his privy ſignet, which is always in 
the cuſtody of the principal ſecretary of ſtate; and then 
| ſometimes it immediately paſſes under the great ſeal, in 
| which caſe the patent is ſubſcribed in theſe words, per ipſum 
regem, by the king himſelf ; otherwiſe the courſe is, to carry 
an extract of the bill to the keeper of the privy ſeal, who 
makes out a writ 'or warrant thereupon to the chancery, 
ſo that the ſign manual is the warrant to the privy ſeal 
and the privy ſeal is the warrant to the great ſeal : and, in 
this laſt caſe, the patent is ſubſcribed per breve de privato 
| fegill, by writ of privy ſeal. 1. 
| But there are ſome grants which only paſs through cer- 
| , tain offices, as the admiralty or treaſury, in conſequence of 
a ſign manual, without the confirmation of either the fgnet, 
the great, or the privy ſeal. Id. 347. 


LEVANT AND COUCHANT, (levantes et cubantes, / is 
where cattle have been ſo long upon the ground, as they 
may have had time to lie down and riſe up to feed; 

which, in general, is held to be one night at leaſt. 
3 Black. 9. 


— — — 
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LEVARI FACIAS, is a writ of execution, directed to 
the ſheriff, commanding him to /zvy the plaintiff's debt on 
the lands and goods of the defendant, whereby the ſheriff 
may ſeiſe all his goods, and receive the rents and profits of 
his lands, till ſatisfaction be made to the plaintiff. 3 Black. 

17. 

8 But of this writ little uſe is now made; the remedy by 2 
writ of elegit, which takes poſſeſſion of the lands themſelves, 
being much more effectual. Id. 


LEVITICAL DEGREES, are degrees of kindred within 
which perſons are prohibited to marry z as ſet forth in the 
eighteenth chapter of Leviticus, 


+ LEVY, l/evare, to raiſe; as to levy money, to levy a fine; 
ſo to erect a fence, to ſet up hay in cocks ( /evare fenum ). 


LEWDNESS, is properly puniſhable in the eccleſiaſtical 
court; yet the offence of keeping a bawdy houſe comes 
alſo under the cognizance of the temporal law, as a common 
nuſance, not only in reſpect of its endangering the public 

ce, by drawing together diſſolute and debauched perſons, 

ut alſo in reſpect of its apparent tendency to corrupt the 
manners of both ſexes. 3 J. 205. 1 Haw. 196. 

And in general, all open Jewdneſs groſsly ſcandalous, is 
puniſhable upon indictment at the common law. 1 Haw. 7. 

And offenders of this kind are puniſhable not only by fine 
and impriſonment, but alſo by ſuch infamous puniſhment 
as to the court in diſcretion thall ſeem proper. 1 Haw. 
196. 

In ancient times, the king's courts, and eſpecially the 
leets, had power to inquire of and puniſh fornication and 
adultery; and it appeareth often in the book of Domeſday, 
that the king had the fines aſſeſſed for thoſe offences which 
were aſſeſſed in the king's courts, and could not be inflicted 
in the court chriſtian. 2 Inf. 488. 

And theſe fines were called /echerawite, lrgeravite, or leger- 
geldum ; wite and geit, or geld, in the Saxon, ſignify a tri- 
bute, fine, or amerciament; and /eger importeth a bed, from 
liggan to lie down, which in divers parts of England is ſtill 
pronounced /igg : and theſe again, as alſo the Gothic /;gan, 
the German /igen, the Daniſh /;gge, the Belgic Iiggen, and 
the Latin leu, (to ſhew the cognation of the languages of 
Europe, and of the weſtern Ala, from the Greek word 

+ Ati 
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xv; and this again, from the Hebrew or Chaldee Jachath, 
or /echeth, which ſignify to lie down ; as /achan, or lechen, in 
the ſame languages, expreſſeth a harlot or concubine; unto 
which fountain may alſo be referred our Anglo-Saxon word 
tecker (wherein the Saxons pronounced the / hard, as the 
letter x); as alſo the Latin /eccator; and the Greek word 
Ar, which denotes a woman in child-bed. 


LEY, Fr. law: fo alſo, in many places, it fignifies land 
laid down from arable to meadow or paſture. So the ter- 
mination ey, lee, lay, at the end of the name of a place, ſig- 
nifies an open field of meadow or paſture; as l/oolfley, Bletchs 


ingley, Overlay. 


LIBEL, bells fameſus, is a malicions defamation of 
any perſon, and eſpecially a magiſtrate, made publie either 
by printing, writing, ſigns, or pictures, in order to provoke 
him to wrath, or expoſe him to public hatred, contempt, or 
ridicule. The direct tendency of theſe libels is the breach 
of the public peace, by ſtirring up the objects of them to re- 
venge, and perhaps to bloodſhed. 4 Black. 150. 

Thg communication of a libel to any one perſon, is a pub- 
lication of it in the eye of the law; and, therefore, the ſend- 
ing an abuſive private letter to a man 1s as much a libel as 
if it were openly printed ; for it equally tends to a breach of 
the peace. 1d. 

The puniſhment of a libel is either by indidtment at the ſuit 
of the king, or by ain on the cate by tlie party injured, in 
order to obtain a ſatisfaction in damages. 

The judgment upon an indictment is fine, and ſuch cor- 
poral puniſhment as the court in its difcretion thall inflict z 
regarding the quantity of the offence, and the quality of the 
offender: and in this caſe, it matters not whether the facts 
charged in the indictment be true or falſe ; for, in a ſettled 
ſtate of government, the party grieved ought to complain 
for any injury done to him, in the ordinary courſe of law, 
and not by any means to revenge himſelf either by libel- 
ing or otherwiſe : and therefore, the defendant, on an in- 
dictment for publiſhing a libel, is not allowed to allege the 
truth of it by way of juſtification; but in the remedy by 
action on the caſe, which is to repair the party in damages 
for the injury ſuſtained, the defendant may, as in caſe of an 
action for ſlander, juſtify the truth of the facts; for if the 
charge be true, the plaintiff has received no private inj =_ 
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and hath no ground to demand a compenſation for himſelf, 
whatever olfence it may be againſt the public peace; and 
therefore, upon a civil proſecution, the truth of the accuſa- 
tion may be pleaded in bar of the action. 5 Co. 125. 
4 Black. 150. 


LIBEL IN THE ECCLESIASTICAL COURT, is the 
declaration or charge drawn up in writing, on the part 
of the plaintiff; unto which the defendant is obliged to 
anſwer. 


LIBERAM LEGEM. In the ancient trial by battel, if 
either party became recreant, or yielded and ſubmitted, he 
was condemned to loſe his /iberam legem ; that is, to become 
infamous, and not be accounted /iber et legalis hem; and never 
after to be put upon a jury, or admitted as a witneſs in any 
cauſe. 3 Black, 340. | 


LIBERTIES AND FRANCHISES: "Theſe are ſynony- 
mous terms, and their definition is a royal privilege, or branch of 
the king's prerogative, ſubſiſting in the hands of a ſubject. The 
kinds of them are various, and almoſt infinite. 2 Black. 37. 


LIBERTY, is a privilege held by grant or preſcription, by 
which men enjoy ſome benefit beyond the ordinary ſubject. 
But in a more general ſignification, it is ſaid to be - a power 
of doing whatever the laws permit.” In a ſtate of nature, li- 
berty conſiſts in a power of acting as one thinks fit, without 
any reſtraint or controul, unleſs by the law of nature. But 
man, when he enters into ſociety, finds it neceſſary to ſub- 
mit to divers reſtrictions and regulations of his natural liberty, 
for the ſake of mutual aſſiſtance and defence. And theſe re- 
ſtrictions and regulations are called human laws; the obe- 
dience whereunto is infinitely more deſirable than that wild 
and ſavage liberty which is ſacrificed to obtain them. Poli- 
tical or civil liberty, therefore, is no other than natural li- 
berty, ſo far reſtrained by human laws (and no farther) as is 
neceſſary and expedient ſor the general advantage of the pub- 
lic. Hence we may collect, that the law, which reſtrains a 
man from doing miſchief to his fellow-citizens, though it di- 
miniſhes the natural, increaſes the civil liberty of mankind. 
But every wanton and cauſeleſs reſtraint of the will of the 
ſubjeQ, whether practiſed by a monarch, a nobility, or a po- 
pular aſſembly, are a degree of tyranny, and deſtructive of 

liberty, 


80 | | 


liberty. In this kingdom, the idea and practice of political 
liberty hath been carried to very high perfeCtion, and can only 
be loſt or deſtroyed by the folly or demerits of thoſe who are 
in poſſeſſion of it; the legiſlature, and of courſe the laws of 
England, being peculiarly adapted to the preſervation of this 
ineſtimable bleſſing, even in the meaneſt ſubject. Very dif- 
ferent from the modern conſtitutions of other ſtates on the 
continent of Europe, and from the general genius of the impe- 
rial law, which in general are calculated to veſt an arbitrary 
and deſpotic power of controlling the aCtions of the ſubject, 
in the prince, or in a few grandees. And this ſpirit of liberty 
is ſo deeply implanted in our conſtitution, and rooted even in 
our very ſoil, that a flave, or a negro, the very moment he 
lands in England, falls under the protection of the laws, and 
ſo far becomes a freeman; though the maſter's right to his 
ſervice may poſſibly ſtill continue. 

The abſolute rights of every Engliſhman (which, taken 
in a political and extenſive ſenſe, are uſually called their li- 
berties), as they are founded on nature and reaſon, ſo they are 
co-eval with our form of government, though ſubject at 
times to fluctuate and change, their eſtabliſhment (excellent 
as it is) being ſtill human. At ſome times, we have ſeen them 
depreſſed by overbearing and tyrannical princes; at others, ſo 
luxuriant as to tend even to anarchy, which is a worſe ſtate 
than tyranny itſelf. But the vigour of our free conſtitution 
hath always delivered the nation from theſe embarraſſments : 
and, as ſoon as the convultions conſequent on the ſtruggle 
have been over, the balance of our rights and liberties hath 
ſettled to its proper level ; and their fundamental articles have 
been from time to time aſſerted in parliament, as often as they 
were thought to be in danger. 

Firſt, by the great charter of liberties, which was ob- 
tained, ſword in hand, from king Fohn, and afterwards, 
with ſome alterations, confirmed in parliament by his ſon 
king Henry the third: which charter contained very few 
new grants; but, as Sir Adward Coke obſerves, was for the 
moſt part declaratory of the principal grounds of the funda- 
mental laws of England. Afterwards, by the ſtatute called 
eonfirmatio chartarum, whereby the great charter is directed 
to be allowed as the common law; all judgments contrary to 
it are declared void; and ſentence of excommunication to be 
denounced againſt all that by word, deed, or counſel, act 
contrary thereto, or in any degree infringe it. Next, by a 


multitude of ſubſequent corroboratory ſtatutes ( Sir Edward 
| 11 ; | Cole 
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Cale reckons 32) from Ed. 1. to Hen. 4. Then, after a long 
interval, by the petition of right, which was a parliamentary 
declaration of the liberties of the people, aſſented to by king 
Charles the firſt in the beginning of his reign; which was 
cloſely followed by the ſtill more ample conceſſions made by 
that unhappy prince to his parliament, before the fatal rup- 
ture between them; and by the many ſalutary laws, particu- 
larly the habeas corpus act, paſſed under Charles the ſecond. 
To theſe ſucceeded the 5:// of rights, or declaration delivered 
by the lords and commons tothe prince and princeſs of Orange, 

eb. 13, 1688, and afterwards enacted in parliament, when 
they became king and queen; which declaration concludes in 
theſe remarkable words; “ and they do claim, demand, and 
« inſiſt upon all and ſingular the premiſes, as their undoubted 
« rights and liberties.” And the act of parliament itſelf 
recognizes them to be the true, ancient, and indubitable 
rights of the people of this kingdom. Laſtly, theſe libert ics 
were again aſſerted at the commencement of the preſent cer\- 
tury in the act of ſettlement, whereby the crown was limited 
to his preſent majeſty's illuſtrious houſe, and ſome new pro- 
viſions added for the better ſecuring our religion, laws, and 
liberties; which the ſtatute declares to be * the birth-right of 
« the people of England, according to the ancient doctrine 
te of the common law.” 1 Black. 125. 


LIBRATE, a-quantity of land, containing four bovates 
or oxgangs; which oxgangs were as much as one yoke of oxen 
could reaſonably cultivate in one year. 


LICENCE, is a power or authority given to a man to do 
ſome lawful act; and is a perſonal liberty to the party to 
whom given, which cannot be transferred over, unleſs it be 
made to a man and his aſſigns. 12 Hen. 7. 25. 

There may be -a parol licenſe, as well as by deed in writ- 
ing; but if it be not for a certain time, it paſſes no intereſt. 
2 Nelſ. Abr. 1123. And if there be no certain time in the 
licence, as if a man licenſe another to dig clay in his land, 
but doth not ſay for how long, the licence may be coun- 
termanded ; though if it be until ſuch a time, it cannot. 
Poph. 151. 


LICENTIA CONCORDANDI, is that licence for which 
the king's ſilver is paid on paſſing a fine. 


Vor. II, G LICENTIA 
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LICENTIA SURGENDI, is a liberty or ſpace of time 
given by the court to a fenant, to ariſe out of his bed who is 
eſſoĩned upon account of ſickneſs { de mala recti) in a real ac- 
tion; and it is alſo the writ whereby the tenant obtaineth this 
liberty. And the law in this caſe is, that the tenant may not 
ariſe or go out of his chamber, until he hath been viewed by 
knights thereto appointed, and hath a day aſſigned him to 
appear : the reaſon whereof is, that it may be known whether 
he cauſed himſelf to be effoined deceitfully or not; and if the 

demandant can prove that he was ſeen abroad before the view 


or licence of the court, he ſhall be taken to be deceitfully eſ- 


ſoined, and to have made default. Bra#. 6.5. Fleta, ö. G. c. 10. 


LIEN, is a Fench word uſed in our law, and fignifies 
binding. A perſonal lien is a bond or covenant which affects 
the perſon : a real lien binds the lands; as a judgment, ſtatute, 
or recognizance. | 


LIEU, lacus, place; as where one thing is done in lieu, or 
in the place or ſtead of another. So lieu conus ( cognitus ) is a 
place known and certain. Lieutenant, ( locum tenens, ) a de- 
puty, or one that ſupplies the place of another. 


LIFE ESTATES : 

1. Eſtates for life are of two kinds; either ſuch as are 
created by the act of the parties, as by deed or grant; or 
ſuch as are created by operation of law, as eſtates by curteſy 
or dower. 2 Black. 120. 

Eſtates for life, created by deed or grant, are where a leaſe 
is made of lands or tenements to a man, to hold for the term 
of his own life, or for that of any other perſon, or for more 
lives than one; in any of which caſes, he is ſtyled tenant for 
lifez only, when he holds the eſtate by the life of another, 
he is uſually called tenant pur auter vie, that is, for another's 
life. Did. 

2. Eſtates for life may be created, not only by the expreſs 
words before mentioned, but alſo by a general grant, with- 
out defining or limiting any ſpecific eſtate. As if one grants 
to A. the manor of Dale, this makes him tenant for life. For 
though, ere are no words of inheritance, or heirs, men- 
tioned in the grant, it cannot be conſtrued to be a fee; it ſhall 
however be conſtrued to be as large an eſtate, as the words of 
the donation will bear, and therefore an eſtate for liſe. Alſo, 


ſuch a grant at large, or a grant for term of life generally, 
ſhall 
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ſhall be conſtrued to be an eſtate for the life of the grantee, 
in caſe the grantor hath authority to make ſuch grant; for an 
eſtate for a man's own life is more beneficial, and of a higher 
nature, than for the life of any other; and the rule of law 
is, that-all grants are to be taken moſt ſtrongly againſt the 
grantor, unleſs in the caſe of the king. 2 Black. 121. 

3- A deviſe of an eſtate to one, without ſaying and to his 
heirs, ſhall be underitood to be an eſtate in fee, if a ſum of 
money is to be paid out of it; otherwiſe it may happen, that 
it ſhall be a prejudice to the deviſee, for he may die before he 
ſhall be reimburſed out of the eſtate : but otherwiſe it is, if 
the charge be made payable only out of the annual profitsz 
for then he ſhall not pay any thing until he hath received it. 
Burr. Mansf. 1623. | 

A deviſe of lands to one for life, and to the heirs of his 
body, unites the two eſtates, ſo as to make the firſt taker 
tenant in tail, But where it is to one for life, and after his 
death, to the iſſue of his body, there is no inſtance where it 
hath been ſo conſtrued. 2 Atk. 265. 444. 

4. Eſtates for life will, generally. ſpeaking, endure as long 
as the life for which they are granted : but there are ſome 
eſtates for life which may determine upon future contingen- 
cies before the life, for which they are created, expires; 
as if an eſtate be granted to a woman during her widow- 
hood, or to a man until he be promoted to a benefice; in 
theſe, and ſuch like caſes, whenever the contingency happens, 
when the widow marries, or when the grantee obtains a be- 
nefice, the reſpeCtive eſtates are abſolutely determined and 
gone: yet, while they ſubſiſt, they are reckoned eſtates for 
life; becauſe, the time for which they will endure being un- 
certain, they may by poſlibility laſt for lite, if the contingen- 
cies upon which they are to determine do not ſooner happen. 
2 Black. 121. 

5. The incidents to an eſtate for life are principally the 
following; which are applicable not only to that ſpecies of 
tenants for life, which are expreſsly created by deed, but alſo 
to thoſe which are created by act and operation of law : 

(1.) To every tenant for life, the law, as incident to his eſ- 
tate, without proviſion of the party, gives three kinds of 
eſtovers, viz. houſebote, that is, wood for building and fuel ; 
ploughbote, for huſbandry; and haybote, for hedging. And 
theſe eſtovers mult be reaſonable. "Theſe the leflee may take 
upon the land demiſed, without any alignment, unleſs he be 
re{trained by ſpecial covenant. 1 nfl. 41. 

G 2 (2.) Tenant 
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(2.) "Tenant for life ſhall not be prejudiced by any ſudden 
determination of his eſtate z; becauſe ſuch determination is 
contingent and uncertain : therefore, if a tenant for his 
own life ſows the land, and dies before harveſt, his execu- 
tors ſhall have the emblements or profits of the crop ; for the 
eſtate was determined by the act of God. So if a man be 
tenant for the life of another, which other perſon dies after 
the corn is ſown, the tenant for life ſhall have the crop. 
But if an eſtate for life be determined by the tenant's own 
act, as by forfeiture for waſte committed, or where a tenant 
holds during widowhood, and marries again; in theſe, and 
ſimilar caſes, the tenants having thus determined the eſtate 
by their own acts, ſhall not be intitled to receive the crop. 
This doctrine of emblements extends not only to corn ſown, 
but to roots planted, or other annual artificial profit. 
2 Black. 122. 

(3). The under-tenant or leſſee of an eſtate for life ſhall 
have the ſame indulgence as his leſſor; and, in caſes where 
the leſſor determines the eſtate by his own act, yet the leſſee 
ſhall not be prejudiced thereby : as in the caſe of a woman 
that holds during her widowhood, her taking huſband is 
her own act, and therefore deprives her of the crop; but if 
ſhe leaſes her eſtate to an under-tenant, who ſows the land, 
and ſhe then marries, this, her act, ſhall not deprive the 
tenant of his crop, who 1s a ſtranger, and could not prevent 
her. 2 Black. 123. 

(4.) The leſſees of tenants for life had at the common 
law one unreaſonable advantage; for, at the death of their 
leſſors, the tenants for life, theſe under-tenants might, if 
they pleaſed, quit the premiſes, and pay no rent to any 
body for the occupation of the land ſince the laſt rent day: 
to remedy which, it is enacted by the 11 GC. 2. c. 19. that the 
executors or adminiſtrators of tenant for life, on whoſe 
death any leaſe determined, ſhall recover of the leſſee a 
rateable proportion of rent, from the laſt day of payment to 
the death of ſuch leſſor. 

(5.) Tenant for life is obliged to keep down the intereſt. 
The whole eſtate indeed is liable in reſpect of creditors; 
but between tenant for life, and him in reverſion, the tenant 
for life is only obliged. 3 Ak. 201. 1 Yez. gz. 

If the principal thall be diſcharged, then the tenant for 
life ſhall pay one third thereof, and the reverſioner the other 
two thirds. 3 Att. 201. | 


LIGAN, 
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LIGAN, is where mariners, in danger of ſhipwreck, caſt 
goods out of the ſhip; and becauſe they know they are heavy 
and fink, tie them to a cork or buoy, that they may find 
and have them again. Theſe, ſo long as they continue 
upon the ſea, are under the juriſdiction of the admiralty ; 
ib caſt away upon the land, they are under the juriſdiction 
of the common law, under the denomination of wreck. 


LIGHTS. Stopping lights of an houſe is a nuſance 
for which an action will lie, if the houſe is an ancient houſe, 
and the lights ancient lights. But ſtopping a proſpect is 
not; being only a matter of delight, and not of neceſſity, 


3 Salk. 247. 


LIGNAGIUM, the right which a man has to the cutting 
of fuel in woods; and ſometimes it is taken for a tribute, 'or 
payment due for the ſame, 


LIMITATION OF ACTIONS: 

1. By the 32 H. 8. c. 2. © No perſon ſhall ſue or maintain 
« any writ of right, or make any preſcription, title, or claim, 
« to or for any manors, lands, tenements, rents, annui- 
« ties, commons, penſions, portions, corodies, or other he- 
« reditaments, of the poſſeſſion of his anceſtor or predeceſſor, 
&« or declare any further ſeiſin or poſſeihon thereof, but only 
« within ſixty years next before.” . 1. | 

Writ of right.) In every complete title to lands, two 
things are neceſſary, the poſſeſſion and the right. Where the 
f2ſeſſron is ſevered from the right, the law anciently provided 
this writ of right ; which in its nature is the higheſt writ in 
the law, and lieth only of an eſtate in fee fimple, and not for 
him who hath a leſs eſtate. 3 Black. 176. 

Where a perfon that hath u right hath taken poſſeſſion of 
lands, the law hath provided that the legal owner may enter 
upon him without any formal proceſs. But if the intruder had 
made an alienation of the land, or it had deſcended to his heir, 
in that caſe the legal owner could not enter upon him, but 
was driven to his «writ of entry to gain poſſeſſion; becauſe, 
until the contrary be proved, the law will rather preſume the 
right to be in the heir whoſe anceſtor died ſeiſed, than in one 
who has no ſuch preſumptive evidence to urge in his own 
behalf. But after there had been more than uo deſcents or 
teuo conveyances, the legal owner, though he had both the 
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right of paſſſſon and of property, was not allowed this poſ- 
ſeſſory action of a writ of entry, but was driven to his WRT 
OF RIGHT, a long and tedious remedy, to puniſh his neglect 
in not ſooner. putting in his claim; for after ſo long an 
acquieſcence, the law preſumes, either that the diſſeiſor had 
a good right originally, or ſince his entry hath procured a 
ſuthcient title, and therefore will not ſuffer him to be diſ- 
turbed without inquiring into the abſolute right of property. 
And by this ſtatute of limitation, the ſaid claim is reſtricted 
to the term of ſixty years; ſo that the poſſeſſion of lands in 
fee ſimple uninterruptedly for ſixty years, is an abſolute 
title againſt all the world. 3 Bach. 196. 

But this kind of action by writ of right, as alſo the poſ- 
ſeſſory actions by writ of entry, afſiſe, formedon, and the like, 
although indeed they are not fo IP antiquated as to 
be out of force, yet they are nearly out of uſe; there being 
but very few inſtances, for more than a century now laſt 

a(t, of proſecuting any real action for land by any of this 
kind of writs. The forms are indeed preſerved in the prac- 
tice of common recoveries z but they are forms, and nothing 
elſe; and the title of lands is now uſually tried upon actions 
of ejeftment or treſpaſs. 3 Blackft. 197. 

By the 1 Mar. fe. 2. c. 5. the aforeſaid ſtatute of 
32 H. 8. c. 2. ſhall not extend to any writ of right of advow/on, 
quare impedit, aſſiſe of darrein preſentment, or jure patronatus. 
And the reaſon is, becauſe it may happen that the title to 
an adyowſon may not come in queſtion, nor the right have 
opportunity to be tried within fixty years. 

Alſo the ſtatute extends not to a demand for zithes ; for 
that theſe are not of the nature of thoſe demands intended 
to be barred by the ſtatutes of limitation. 15 Fin. 107. 

In like manner, the ſaid ſtatute doth not extend to ſer- 
vices, which, by common poſſibility, may not happen or be- 
come due within fixty years, as to cover the hall of the lord, 
or to attend on him when he goeth to war, or the like; nor 
to a rent created by deed, nor to a rent reſerved upon any 

articular eſtate, for in the one caſe the deed is the title, and 
in the other the reſervation. 1 nf. 115. a. | 

With reſpect to the king; by the 21 J. c. 2. & 9 G. 3.c. 16, 
the king ſhall not claim or demand any right or title in any 
manors, lands, or other hereditaments, (other than liberties 
and franchiſes,) by reaſon of any title accrued within fix 
years next before commencing the action; but the ſubject 
may hold the ſame againſt all grants, ſuggeſtions of conceal- 

ment, 
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ment, or other defective title. But this not to bar any re- 
mainder or reverſion in the crown. 

2. By the ſaid ſtatute of 32 H. 8. c. 2. © No perſon ſhall 
« ſue or maintain any afſiſe of mort-anceftor, coſinage, ayel, 
« brit of entry, or other poſſeſſory action real, of the ſeiſin 
« of his anceſtors, in lands; and either of their ſeiſin, or 
« his own, in rents, ſuits, and ſervices ; but only within 
« fifty years next before.” BY. B. 3. c. 10. | 

Aſſiſe 25 mort-ancęſtor, cgſinage, ayel.] The word afſiſe is 
derived from the Latin afſideo, to ſit together; and it ſigniſies 
originally, the jury who try the cauſe, and ſit together for 
that purpoſe. A writ of afſiſe, is a real action for recover- 
ing the poſſeſhon of lands, and differeth in nothing from a 
writ of entry, ſave only, that a writ of entry diſproves the 
title of the defendant, C ſhewing the unlawful commence · 
ment of his poſſeſſion ; and an affſe proves the title of the 
plaintiff merely by ſhewing his or his anceſtor's poſſeſſion. 

The remedy by writ aſſiſe is applicable to two ſpecies 
of injury by diſpoſſeſhon, viz. abatement, and novel diſſeiſin. 
Abatement, is where a perſon dies ſeiſed, and before the heir 
or deviſee enters, a ſtranger who has no right makes entry, 
and takes poſſeſſion. If the abatement happened upon the 
death of the demandant's father or mother, brother or ſiſter, 
uncle or aunt, nephew or niece, the remedy is by an aſliſe 
of mort danceflor, or the death of one's anceſtor. If it 
happened on the death of one's grandfather or grandmother, 
then an aſſiſe of mort d'anceſtor doth no longer lie, but a 
writ of ayle, or de avs; if on the death of the great grand- 
father or great grandmother, then a writ of beſayle, or de 
proavo ; but if it mounts one degree higher, to the zreſayle, 
or grandfather's grandfather, or if the abatement happened 
upon the death of any collateral relation, other than thoſe 
before mentioned, then it is called a writ of coſnage, or 
de conſanguineo. 

An aſlife of novel (new or late) diſciſin, is an action of the 
ſame nature with an aſſiſe of mort danceſior, and differs 
only in the form and manner of proceeding. 

But all actions of this kind, as is aforeſaid, are now almoſt 
entirely out of uſe. 3 BY. 197. 

3. By the ſame act of 32 H. 8. c. 2. No perſon ſhall 
« ſue or maintain any action real for any lands or other 
& hereditaments, of His ot ſeiſin or poſſeſſion, above thirty 
« years next before.” / 4. 
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| And if, upon traverſe, in any of theſe kinds of actions, he 
cannot prove ſeiſin or poſſeſſion within ſuch reſpective times, 
he ſhall be for ever barred. / 6. 

For the law favours poſſeſſion as an argument of right ; 
and inclines rather to long poſſeſſion without ſhewing an 
deed, than to an ancient deed without poſſeſſion. 2 15. 
118. ; 

4. By the 21 J. c. 16. „ All writs of formedon in de- 
« ſcender, formedon in remainder, and formedon in reverter, of 
« any manors, lands, tenements, or other hereditaments, 
« ſhall be brought within twenty years next after the title 
« accrued, and not after: and no perſon ſhall make entry 
« into any lands, tenements, or hereditaments, but within 
« twenty years next after his title accrued ; and, in default 
cc thereof, he ſhall be utterly diſabled from ſuch entry.” 
bo 
/ « But this ſhall not extend to infants, femes covert, per- 
cc ſons non compos mentis, impriſoned, or beyond the ſeas; 
« provided that they bring their action, or make entry, 
« within ten years after the impediment removed.“ /. 2. 

Formedon.] Upon an alienation by tenant in tail, whereby 
the eſtate tail is diſcontinued, and the remainder or rever- 
fion is, by failure of the particular eſtate, diſplaced and 
turned into a mere right, the remedy is by action of forme- 
don, ſecundum formam doni, reciting the form of the giſt ; 
which is in the nature of a «vrit of right, and is the higheſt 
action that tenant in tail can have; for he cannot have an 
abſolute writ of right: which is confined only to ſuch as 
claim in fee ſimple. The ſtatute diſtinguiſhes the writ of 
formedon into three ſpecies :—A writ of formedon in the de- 
ſcender lieth where a gift in tail is made, and the tenant in 
tail aliens the lands intailed, or is diſſeiſed of them, and 
dies; in this caſe, the heir in tail ſhall have this writ of 
formedon in the deſcender, to recover theſe lands ſo given in 
tail againſt him who is then the actual tenant of the free- 
hold. A frieden in the remainder lieth where a man gives 
lands to another for life, or in tail, with remainder to a - 
third perſon in tail, or in fee; and he who hath the particu- 
lar eſtate dieth without iſſue inheritable, and a ſtranger in- 
trudes upon him in remainder, and keeps him out of poſſeſ- 
ſion; in this caſe, the remainder man thall have his writ of 
formedon in the remainder. A formedon in the reverter lieth 


where there is a giſt in tail, and afterwards, by the death of 
| | | the 
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the donee without iſſue of his body, the reverſion falls in 
upon the donor, his heirs, or aſſigns; in ſuch caſe, the 
reverſioner ſhall have this writ to recover the lands. 
3 Black. 192. 

But theſe writs of formedon alſo are now antiquated, and 
in moſt caſes, where the entry is lawful, men chuſe to re- 
cover their poſſeſſions by ejectment, which is impliedly com- 
prehended within the ſtatute; for, as twenty years is the 
time of limitation in any writ of formedon, conſequently 
twenty years is alſo the limitation in every action of gement: 
for no ejeAment can be brought but where the claimant is 
intitled to enter on the lands, and no entry can be made by 
any perſon unleſs within twenty years after his right ſhall 
accrue, Id. 197. | 

By the 10 & 11 V. c. 14. no fine or common recovery, nor 
any judgment in any real or perſonal action, ſhall be reverſed 
for any error or defect therein; unleſs the writ of error, 
or ſuit, be commenced within twenty years; and in caſe of 
being incapacitated as above, then within five years after 
fuch incapacity removed. 

If, after an ouſter of the reſt, one ant in common, or 
fointenant, continues in poſſeſſion of the whole for twenty 
years, it is a bar. 2 Atk. 632. 

If, a man has had poſſeſſion of lands for twenty years with- 
out interruption, and then another gets poſſeſſion, the per- 
ſon diſpoſſeſſed (though plaintiff) may bring his ejectment; 
for a poſſeſſion of twenty years is like a deſcent, which 
takes away the entry, and gives a right'of poſſeſſion, which 
is ſufficient to maintain an ejectment. 2 Salk. 421. 

Where there is a fruſt tor payment of debts, it is eſtabliſh- 
ed in equity, that this will revive debts which have been 
barred by the ſtatute. 3 At. 107. 

If the debtor by 0 directs the payment of all his debts, 
this revives a debt barred by the ſtatute. Cha. Prac. 385. 

The ſtatute will not run as to a legacy; but it will run as 
to an annuity. 2 Att. 71. And the reaſon why a legacy is 
out of the ſtatute, is becauſe it may be ſtopped till the debts 
are paid. 11 Mod. 44. 

It is ſaid to have been laid down as an invariable rule, if 
there be no demand for money due upon a bond for twenty 
years, that the judges will direct a jury to find it ſatisfied, 
from the preſumption ariſing from the length of time. 
2 Atk, 144. But in the caſe of K. v. Stephens, M. 31 G. 2. 

Lord 


p, 
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Lord Mangſcid ſaid, that there is no direct and expreſs limit- 
ation of time when a bond ſhall be ſuppoſed to have been ſa- 
tisfied : the general time indeed is commonly taken to be 
about twenty years, but he had known Lord Raymond leave 
it to a jury upon cightcen years. Bur. Mansf. 434. 

It is a rule in equity in relation to the redemption of a 
mortgage, by way of analogy to the ſtatute of limitation, that 
after twenty years poſſeſſion a mortgagee ſhall not be diſturb- 
ed. 3 Atk. 313. | 

If a man makes a mortgage by way of collateral ſecurity 
for money due upon a bond, although the mortgagee be not 
in poſſeſſion for twenty years and more, yet if the intereſt be 
paid upon the bond according to the agreement of the parties, 
it ſhall not be barred by the ſtatute. L. Raym. 740. 

In the Winchelſea cauſes, MH. 7 G. 3. it was laid down as 
a rule by the court of king's bench, that informations in 
nature of a quo warrants, for diſplacing members of a corpo- 
ration, or the like, ſhall be limited to twenty years; as being 
analogous to the limitation of writs of formedon, and entry 
into lands, and alſo of dormant bonds, writs of error, bills 
of review, redemption of mortgages, and proof of poſſeſſion 
upon bringing ejectments. Bur. Mansf. 1963. 

5. By the aforeſaid act of 21 F. c. 16. “ All actions of 
te treſpaſs quare clauſum fregit, all actions of treſpaſs, detinue, 
« trover, and replevin, all actions of account, and upon the 
& caſe, (other than ſuch accounts as concern the trade of 

% merchandize, between merchant and merchant,) all 
« actions of debt grounded upon any lending, or contract 
« without ſpecialty, (that is, not being by deed, or under ſeal, ) 
« all actions of debt for arrearages of rent, and all actions 
« of aſſault, menace, battery, wounding, and impriſonment, 
« ſhall be commenced within the time and limitation as fol- 
« oweth, and not after; that is to ſay, the ſaid actions 
« upon the ce, (other than for ander, ) and the ſaid 
« actions for account, and the ſaid actions for treſpaſs, debt, 
« detime, and replevin, and the ſaid action for treſpaſs quare 
« cauſum fregit, within fix years after the cauſe of ſuch 
« action; and the ſaid actions of treſpaſs of afſault, bat- 
« tery, wounding, or impriſonment, within four years, and 
&« the ſaid action upon the caſe for words, within two years.” 


« Provided, that 1f any. perſon that ſhall be intitled to any 
3 66 ſuch action of treſpaſs, detinue, actian ſur trover, replevin, 
l | „action 
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& action of accounts, action of debt, action of treſpaſs for 
« aſſault, menace, battery, wounding, or impriſonment, action 
« upon the caſe for words, ſhall be at the time of the cauſe 
« of action within the age of twenty-one years, feme covert, 
« non compos mentis, impriſoned, or beyond the ſeas; ſuch 
« perſon may bring his or her action within the ſaid re- 
« ſpective times atter ſuch impediment ſhall be removed.” 

Between merchant and merchant.) This extends only to 
merchants trading beyond the ſea, and not to inland mer- 
chants. Cha. Ca. 152. 

Alſo bills of exchange, and other tranſactions between 
merchants, are not excepted out of the ſtatute, but only 
actions of account. And if the account is once ſtated, the 
ſtatute after fix years will run. Show. 341. 1 Mad. 10. 

Beyond the ſeas.) If the plaintiff be in England at the time 
the cauſe of action accrues, the time of limitation begins to 
run; ſo that if he, or (if he dies abroad) his executor or ad- 
miniſtrator, do not ſue within fix years, they are barred by 
the ſtatute. 1 WII. 134. 

For when the fix years are once begun, the ſtatute runs 
over all meſne acts, as coverture, infancy, or an aſſignment 
by a bankrupt. Str. 5 56. 

Upon the aforeſaid ſtatutes, if in any ſuit the injury, or 
cauſe of action, happened earlier than the period expreſsly 
limited by law, the defendant may plead the ſtatutes of 
limitation in bar; as, upon a promiſe of payment of money, 
the defendant may plcad that he made no ſuch promiſe with- 
in fix years. Black}. B. 3. c. 10. 

But where a note is given for payment of an annuity, or 


ſum of money by mfalments ; the defendant's pleading that 
| he did not promiſe to pay within fix years is bad; for he 
ſhould have pleaded that the care action had not accrued 
within fix years. For where the duty ariſes on a conſidera» 
tion executory, or for ſomething to be done at a future time, 
it is not material when the promiſe was made, if the cauſe 
of action did accrue within the ſix years, 2 Salk. 422, 
3 Ait. 71. | 
But where a promiſſory note is given for payment of 
money upon demand, this is a preſent duty; and thereupon 
the ſtatute runs immediately, and doth not wait till demand 
ſhall be made, 12 Med, 444. 15 Vin. 118. 
Delivery 


for payment of money at a future time, or for payment of a 


| 
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Delivery of the /aft good by a tradeſman continues the 
action for what was due before. Wood. b. 4. c. 4. 

Ale, a conditional promiſe after the ſix years will take it 
out of the ſtatute z as if a man promiſe to pay for the goods, 
if the plaintiff can prove the goods delivered. L. Raym. 

21. 
1 It is generally ſaid, that an acknowledgment of a debt with- 
in the fix years will not amount to a new promiſe, ſo as 
to bring it back out of the ſtatute ; but it is evidence of a 
promiſe. L. Raym. 422. 12 Med. 224. 

And in the caſe of Lacon and Briggs, in chancery, lord 
Hardwicke ſaid, there muſt be a direct admiſſion of a debt to 
take it out of the ſtatute 3 and there have been ſeveral caſes 
at law, where this hath not been held ſufficient, unleſs it is 
likewiſe attended with an expreſs promiſe to pay; but (he 
adds) this may be rather too hard. 3 Ak. 107. 

The reaſon of the diſtinction ſeems to have been this : 
Acknowledgment of the debt is no more than what the ſta- 
tute ſuppoſes; for if there is no debt, there is nothing on 
which the ſtatute can operate. For the ſtatute doth not ex- 
tinguiſh the debt, but only precludes the remedy after a cer- 
tain limited time. But otherwiſe it is, in the caſe of pay- 
ment of intergſt within the time limited: this is more than a 
bare acknowledgment ; it is a payment of part of the debt; 
which ſuperſedes any anterior promiſe, and draws after it 
the remaining part of the debt. 12 

A ⁊urit of latitat taken out, and filed, and continued, is a 
avoidance of the ſtatute; for it is a demand, and a good 
bringing of an action within the time. 1 Lill. Abr. 19. 
3 Salt. 229. 

But if it is not actually ſued out till after the ſix years, 
although teſted within the ſix — it is not relevant, and 
ſhall have no retroſpect to the fictitious date, for the ſtatute 
having once run in truth and reality, ſhall not be overhawled 
and brought back by fiction. Bur. Mansf. 950. 

And the party who ſues out the latitat, muſt have a non 
eft inveſtus returned by the ſheriff, and then he muſt enter 
the writ upon the roll, and afterwards file it; otherwiſe, 
the ſuing it out will not avail. And all-the continuances 
muſt be entered, and fo ſhewn to the court. 12 Mod. 578. 

After commencement of the action, an acknowledgment 
of the debt will take it out of the ſtatute; as ruled by 


Mr. Juſtice Neel on the circuit, and confirmed by the — 
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of king's bench, in the caſe of Sir William Yea v. Fouraker, 
M. 1 G. 3- Bur. Mansf. 1099. 

A bill in chancery is not a ſufficient demand of the debt, fo 
as to take it out of the ſtatute. x Att. 282. 2 Ah. 1. 


LIMITATION OF ,ESTATE, in a legal ſenſe, imports 
how long the eſtate ſhall continue, or is rather a qualification 
of a precedent eſtate z and if there be not a performance ac- 
cording to the limitation, it ſhall determine the eſtate with- 
out entry or claim; which a cnditian doth not. For there 
is a difference between a limitation and a condition. When an 
eſtate is expreſsly confined and limited by the words of its 
creation, that it cannot endure for any longer time, than till 
the contingency happens, upon which the eſtate is to fail; 
this is called a /imitation; as when land is granted to a man 
ſo long as he is parſon of ſuch a church, or while he con- 
tinues unmarried, or until out of the rents and profits he 
ſhall have raifed ſuch a ſum; in ſuch caſe the eſtate deter- 
mines as ſoon as the contingency happens (when he ceaſes 
to be parſon, marries, or has raiſed the ſum ſpecified) ; and 
the next ſubſequent eſtate, which depends upon ſuch deter- 
mination, becomes immediately veited, without any act to 
be done by him who is next in expectancy. But where an 
eſtate is granted expreſsly upon condition to be wid when 
the grantee ceaſcs to be parſon of ſuch a church, or marries, 
or hath raiſed out of the rents and profits ſuch a ſum, in 
ſuch caſe, the law permits the eſtate to endure beyond the 
time when ſuch contingency happens, unleſs the grantor, 
or his heirs or aſſigns, take advantage of the breach of the 
condition, and make either an entry or a claim in order to 


avoid the eſtate. 2 Black. 155. 


LINEN. By 24 G. 3. c. 41. every callico printer, and print- 
er, painter, or ſtainer of ſilks, linens, cottons, or ſtuffs, ſhall 
take out a licence annually, from the officers of exciſe. 
And by 27 G. 3. c. 13. and 28 G. 3. c. 37. ſeveral duties 
are impoſed upon all goods printed, ſtained, painted, or dyed, 
in Great Britain ; except ſuch as ſhall be dyed throughout of 
one colour only. And alfo, certain duties are impoſed on 
the importation, and drawbacks allowed on the exportation 
thereof; as ſet forth in ſchedules annexed to the ſaid act. 

And by ſeveral ſtatutes, regulations are made for the 
manufacturing and marking linen cloth, cottons, and calli- 
coes made in Great Britain, | 

LITERA, 
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LITERA, Fr. Iitiere or lictiere, from the Latin lectum, a 
bed, ſignifies /itter, or ſtraw, now only uſed in ſtables for the 
bedding of horſes ; but, in ancient times, beds were commonly 
made of it. Some manors were held of the king by the ſer- 
jeanty of finding ſtraw for the king's bedchamber, inveniendi 


literam ad lectum regis. 


LITERARY PROPERTY. Authors have not, by the 
common law, the ſole and excluſive copy-right remaining in 
themſelves or their aſſigns in perpetuity, after having printed 
and publiſhed their compoſitions. But by the ſtatute of 
8 An. c. 19. it is ſecured to them for 14 years from the day 
of publiſhing ; and after the end of 14 years, the ſole right 
of printing or diſpoſing of copies ſhall return to the authors, 
if then living, for other 14 years. Bur. Mansf. 2409. 


LITIGIOUS, is where a church is void, and two preſent- 
ations are offered to the biſhop upon the ſame avoidance 
in which caſe, the church is ſaid to become litigious; and 
if nothing further is done by either party, the biſhop may 
ſuſpend the admiſhon of either of the clerks, and ſuffer a 
lapſe to incur. 3 Black. 246. | 


LIVERY OF SEISIN, is a delivery of poſſeſſion of lands, 


tenements, and hereditaments, unto one that hath right to 


the ſame; being a ceremony in the common law uſed in the 
conveyance of lands, where an eſtate of fee-fimple, fee-tail, 
or other freehold paſſeth. 1 1. 48. 

And this, by the common law, is _—_— to be made 
upon every grant of an eſtate of freehold in hereditaments 
corporeal, whether of inheritance or for life only. And 
this is one reaſon why a freehold cannot be made to com- 


mence in futuro, becauſe actual poſſeſſion is to be given, 


which muſt take effect at that inſtant, or not at all. 
2 Black. 314. 

Livery of ſeiſin is thus performed : The feoffor or his at- 
torney, together with the feoffee or his attorney, come to 
the land, and there, in the preſence of witneſſes, declare the 
contents of the feoſfment, on which delivery is to be made. 
And then the feoffor doth deliver to the offer, all other 
perſons being out of the ground, a clod, or turf, or a twig, 
or bough there growing, with words to this effect: “ de- 
« liver theſe to you, in the name of ſeiſin of all the lands 
“ and tenemeuts contained in this deed.” But if it be of 

an 
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an houſe, the feoffor muſt take the ring or latch of the door, 


the houſe being quite empty, and deliver it to the feoffee in 


the ſame form; and then the feoffee muſt enter alone, 
and ſhut to the door, and then open it, and let in the others. 
And there muſt be as many liveries as there are lands in 
ſeveral counties. 2 Black. 31 5 And it is uſual to indorſe 
the livery of ſeiſin on the back of the deed, ſpecifying 
the manner, place, and time, together with the names of the 
witneſſes. 
But in an exchange, a ſine, a deviſe, a ſurrender by cuſ- 
tom, a leaſe and releaſe, a bargain and ſale by deed, indent- 


ed and inrolled, (becauſe the ſtatute of uſes, 27 H. 8. c. 10. 


gives the poſſeſſion to the uſe,) a freehold may paſs without 
livery. 1 Inft. 50. | 

Alſo, in hereditaments incorporeal, livery of ſeiſin cannot 
be made, for they are not the object of the ſenſes; and in 
leaſes for years, or other chattel intereſt, it is not neceſſary. 
In leaſes for years, indeed, an actual entry is neceſſary to 
veſt the eſtate in the leſſee; for the bare leaſe 2 
only a right to enter; and when he enters in purſuance of 
that right, he is then, and not before, in the poſſeſſion of lis 
term. 2 Black. 314. 


LOCAL ACTION, is an action reſtrained to the proper 
county, in oppoſition to a tranſitory action, which may be 
laid in any county at the plaintiff's diſcretion. In local 
actions, where poſſeſſion of land is to be recovered, or 


damages for an actual treſpaſs, or for waſte, or the like, 


affecting land, the plaintiff mult lay his declaration, or de- 
clare his injury to have happened in the very county and 
place that it really did happen: but in tranſitory actions, 
for injuries that may have happened any where, as debt, de- 
tinue, ſlander, and the like, the plaintiff may declare in 
what county he pleaſes, and then the trial muſt be in that 
county in which the declaration is laid; though if the de- 
fendant will make affidavit that the cauſe of action, if any, 
aroſe not in that, but in another county, the court will 
oblige the plaintiff to declare in the proper county. 3 Black. 
294. 


LONDON (cuſtom of): 

1. If a freeman of London dies inteſtate, his eſfects, after 
payment of his debts, are divided according to the ancient 

| 6 uuiverſal 
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univerſal doctrine of the pars rationabilis, If he leaves 4 


widow and children, his ſubſtance (deducting the widow's 


apparel, and furniture of her bedchamber) is divided into 
three parts; one of which belongs to the widow, another to 
the children, and the third to the adminiſtrator : if only a 
widow, or only cltildren, they ſhall reſpectively, in either 
caſe, take one moiety, and the adminiſtrator the other; if 
neither wife nor child, the adminiſtrator ſhall have the 
whole. And this portion, or deadman's part, the admini- 
ſtrator was wont to apply to his own ule, till the ſtatute 

1 Ja. 2. c. 17. declared, that the ſame ſhould be ſubject to 
the ſtatutes of diſtribution. If ſhe hath a jointure made to 
her before marriage, in bar of her cuſtomary part, yet ſhe 
ſhall have her ſhare of the deadman's part, under the ſtatute 
of diſtribution, unleis barred by ſpecial agreement. And if 
any of the clnldren are advanced by the father in his life- 
time with any ſum of money, (not amounting to their full 
proportionable part,) they ſhall bring their portion into 
hotchpot with the reſt of the brothers and ſiſters, but not 
with the widow, before they are intitled to any benefit 
under the cuſtom; but, if they are fully advanced, the 
cuſtom intitles them to no farther dividend. 2 Black, 

18. 
, 2. In London, every day, except Sunday, is a market overt ; 
and ſales in the ſhops there for valuable conſideration are 
good. 5 Co. 83. | 

3. By cuſtom in Landen, where a feme covert uſeth any 
craft in the faid city, on her ſole account, wherewith the 
huſband meddleth not, ſhe ſhall be charged as a feme ſole 
concerning every thing that touched her craft; and if the 
huſband and wife ſhall be impleaded, the wife ſhall plead 
as a feme ſole; and if ſhe is condemned, ſhe ſhall be com- 
mitted to priſon till the has made ſatisfaction; and the huſ- 
band and his goods ſhall not be charged or impeached. Bur, 
Mansf. 1776. 

And ſuch feme covert ſole trader is liable to a commiſſion 
of bankruptcy : but the commiſſion ought to be confined to 
matters in the way of her trade. Id. 1784. 

If her kn{band becomes bankrupt, and afterwards ſhe be- 
comes bankrupt, the huſband's aſſignees cannot take her 
effets; they belong to her allignees. And the queition is 
not between huſband aad wife, but between his creditors 


and her creditors. . 
4. Cuſtoms 
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4. Cuſtoms of London, if put in iſſue, are certified by the 
mayor and aldermen by the mouth of their recorder. 


Id. 249. 


LORD, dominus, is a word or title of honour, diverſely 
uſed, being attributed not only to thoſe who are noble by 
birth or creation, otherwiſe called peers of the realm, and 
birds of parliament; but to ſuch as are fo called by the curteſy 
of England, as all the ſons of a duke, and the eldeſt ſon of 
an earl; and to perſons honourable by office, as the rd chigf 
juſtice, and ſometimes to a priyate perſon that hath the fee 
of a manor, and conſequently the homage of the tenants 
within his manor, for by his tenants he is called rd. In 
this laſt ſignification, it is moſt uſed in our law books, where 
it is divided into lord paramount, or ſuperior lord, and lord 
meſne, (medius, ) middle, between the lord paramount and the 


tenant. 


LORD's DAY. All perſons, not having reaſonable ex- 
cuſe, ſhall reſort to the church (or ſome congregation of 
religious worſhip allowed by the laws of this realm) on 
every Sunday; on pain of one ſhilling for every omiſſion. 
1 EL. c. 2. | 

By ſeveral acts of parliament there are penalties inflicted 
upon perſons exerciling their wor/dly calling on the Lord's 


day. 

King James the firſt, in the Book of Sports, 1618, declared 
the following games to be lau, viz. dancing, archery, 
leaping, vaulting, May-games, Whitſun-ales, and morris 
dances; and allowed the ſame to be uſed on Sundays after 
evening ſervice; but reſtraining all recuſants from this 
liberty, and commanding each pariſh to uſe theſe recreations 
by elf ; and prohibiting all un/a2yf/ games, bear baiting, 
bull baiting, interludes, and bowling by the meaner ſort. 
And, by ſtatute 1 C. c. 1. it is enacted, that there ſhall be 
P concourſe of people out of their own pariſhes on the 
Lord's day, for any ſport or paſtime z or any bear baiting, 
bull baiting, interludes, plays, or other unlawful exerciſes and 
paſtimes uſed by perſons within their own pariſhes z on pain 
of 3s. 4d. for each offence. | 

Killing game on the Lord's day, incurs a forfeiture of 20/., 
or not leſs than 10/. for the firſt offence ; for the ſecond of- 
fence 3o/., or not leſs than 20/. ; and for every other offence 
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gol. To be recovered before the juſtices of the peace, 
13 G. 3. c. 80. 

By the 29 C. 2. c. 7. no arreſt ſhall be made, nor proceſs 
ſerved on the Lord's day, (except for treaſon, felony, or 
breach of the peace,) but the ſervice thereof ſhall be void. 
But this doth not extend to eccleſiaſtical proceſs, as citations, 
or excommunications. Gibſ. 371. 

The hundred ſhall not be anſwerable for robbery committed 
on the Lord's day. 29 C. 2. c. 7. 

The Lord's day is not a juridical day; therefore, when the 
return days are fixed on Sunday, (as it often happens,) yet 
the court never ſits to receive the returns till the Monday 
following : for no proceedings can be had, or judgment 
given, or ſuppoſed to be given, on a Sunday. 3 Black. 


278. 
LOTTERIES, by 10 & 11 IF. c. 17. are declared to be 


public nuſances; and all grants, patents, and licences, for 
ſuch lotteries, to be againſt law. And the ſetting up of any 
lottery, is, by ſeveral acts of parliament, made puniſhable 
with very high penalties. But, for the public ſervice of the 
government, lotteries are frequently eſtabliſhed by particular 
ſtatutes, and managed by ſpecial officers and perſons ap- 
pointed, 

And by 27 G. 3. c. I. all perſons who ſhall publicly or 
privately ſet up, or keep, by himſelf or any other, any office 
or place for buying, ſelling, or dealing in lottery tickets, or 
ſhares thereof, without being licenſed, ſhall be deemed 
rogues and vagabonds, and ſhall be puniſhed as directed by 


17 G. 2. c. 5. 


LOWBELL, from the Saxon loro, a flame of fire, is an 
invention of taking birds in the night with a Jig and a bell; 
by the ſight and noiſe whereof, birds, ſitting upon the ground, 
become ſtupified, and fo are covered and taken with a net: 


which is, by the game acts, prohibited. 
LUNATIC, is one that at certain times is deprived of 


the uſe of his underſtanding; and is ſo denominated, from 
his diſorder being ſuppoſed to depend upon the change of 
the moon. . 

By the ſtatute of prerogativa regis, 17 Ed. 2. c. 10. the king 


ſhall provide, in the caſe of lunatics, that their lands and 
tenements 
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tenements ſhall be ſafely kept without waſte and deſtruction, 
and that they and their houſchold ſhall live and be main- 
tained competently with the profits of the ſame; and the re- 
ſidue, beſides their ſuſtentation, ſhall be kept to their uſe, to 
be delivered unto them when they come to their right 
mind, or otherwiſe to their executors or adminiſtrators. 

'The method of 2 a man non compos is, by proceſs 
out of chancery, from whence a commiſſion iſſues to the 
ſheriff, to inquire, by a jury, into the party's ſtate of mind. 
And if he be found nan compes, the lord chancellor uſually 
commits the care of his perſon to ſome friend, who is then 
called his committee. But the next heir is ſeldom permitted 
to have the care of his perſon, becauſe it is his intereſt that 
the party ſhould die. But the heir is generally made the 
manager of his gate, becauſe it is his intereſt to keep it in 
good condition. 1 Black. 305. 

Any perſon may juſtify confining and beating his friend, 
being mad, in ſuch manner as is proper in ſuch circumſtances. 
1 Haw. 130. And the overſeers of the poor, by the vagrant 
act, may confine lunatic vagrants. 

'The marriage of a Junatic, not being in a lucid interval, 
hath, by the late determinations, been adjudged to be void. 
But as it may be difficult to prove the exact ſtate of the party's 
mind, at the actual celebration of the marriage, therefore 
the ſtatute of 15 G. 2. c. 30. hath provided, that the mar- 
riage of lunatics, and perſons under phrenzies, (if found lu- 
natics under a commiſſon,) before they are declared of 
found mind by the lord chancellor, ſhall be totally-void. 

A conveyance to or by a lunatic 1s not abſolutely void, 
but voidable; and the next heir may, after his death, take 
advantage of his incapacity and ſet it aſide. 4 Co. 123. 
By 29 C. 2. c. 31. and 11 G. 3, c. 30. the guardians of luna- 
tics may make leaſes under the direction of the court of 
chancery; and under the like direction, a lunatic may 
ſurrender or accept of a ſurrender of a leaſe in order to 
renew it. 

In criminal caſes, a lunatic is not chargeable for his own 
acts whilſt under that incapacity. If there be any doubt 
whether he be compos or not, this ſhU11 be tried by an inqueſt 
of office to be returned by the ſheriff; and if he be found 
non compes, this, as it excuſes from the guilt, ſo alſo conſe- 
quently from the puniſhment. But if he hath lucid intervals 
of underſtanding, he thall anſwer for what he does in thoſe 
intervals, as if he had no 1 1 Haw. 2. * 
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If a man be compor when he commits a crime, yet if he 
becomes non compos after, he ſhall not be indicted; if after 
indictment, he ſhall not be convicted; if after conviction, 
he ſhall not receive judgment ; and, if after judgment, he 
ſhall not be ordered for execution. 4 Black. 395. | 

If a perſon who wants diſcretion commit a treſpaſs againſt 
the perſon or poſſeſſion of another, he ſhall be compelled 
in a civil action to give ſatisfaction for the damage. 
1 Haw. 2. 


MAG 


AGNA CHARTA, the great charter of liberties 

granted firſt by king John, and afterwards with 
ſome alterations confirmed in paxliament by king Henry 
the third. It is ſo called, either for the excellency of the 
laws therein contained, or becauſe there was another charter 
called the charter of the fore/t, which was the leſs of the two; 
or in regard of the great wars and troubles in obtaining it, 
The ſaid king Hen. 3. after it had been ſeveral times con- 
firmed by him, and as often broken, at laſt, in the 37th 
year of his reign, confirmed it in the moſt ſolemn manner. 
He came into Weſftminfter-hall, and, in the preſence of the 
nobility and biſhops, with lighted candles in their hands, 
magna charta was read; the king all that while laying his 
hand on his breaſt, and at laſt ſolemnly ſwearing ** faith- 
« fully and inviolably to obſerve all things therein contained, 
« as he was a man, a chriſtian, a ſoldier, and a king.” 
Then the biſhops extinguiſhed the candles, and caſt them to 
the ground, and every one ſaid, “ Thus let him be extin- 
« guiſhed, and ſtink in hell, who violates this charter.” 
Upon which the bells were ſet a ringing, and all perſons by 
their rejoicing approved of what was done. Afterwards, 
king Ed. 1. confirming this charter, in the 25th year of his 


reign, made an explanation of the liberties therein granted 


to the people; adding ſome, which are now called articuli 
| chartas ; and in the confirmation he directed that this 
charter ſhould be read twice a year to the people, and ſen- 
tence of excommunication to be conſtantly denounced againſt 
all that by word, or deed, or counſel, ſhall a& contrary 
thereto, or in any degree infringe it. And afterwards, Sir 

| Edward 


MAI 101 


Edward Coke obſerves, that it was confirmed by upwards of 
thirty ſubſequent corroboratory ſtatutes. This charter, be- 
ſides _— many grievances incident to feudal tenures, 
which were of no ſmall moment at that time, provided for 
the protection of the ſubject againſt other oppreſſions, then 
frequently ariſing from unreaſonable amercements, from 
illegal diſtreſſes or other proceſs for debts or ſervices due to 
the crown, from the tyrannical abuſe of the prerogative and 
pre-emption. It fixed the forfeiture of lands for felony, in 
the ſame manner as it ſtill remains ; it eſtabliſhed the teſta- 
mentary power of the ſubject over part of his perſonal eſtate, 
the reſt being diſtributed among his wife and children; it 
laid down the law of dower, as it hath continued ever fince. 
In matters of public police and national concern, it en- 
joined an uniformity of weights and meaſures; gave new 
encouragement to commerce, by the proteCtion of merchant 
ſtrangers ;z and forbad the alienation of lands in mortmain, 
With regard to the adminiſtration of juſtice, beſides pro- 
hibiting all denials, or delays of juſtice, it fixed the court of 
common pleas at Weftminfler, that the ſuitors might be no 
longer haraſſed with following the king's perſon in all his 

rogreſſes; and at the ſame time brought the trial of iſſues 
hom to the very doors of the freeholders, by directing aſ- 
ſizes to be taken in the proper counties, and eſtabliſhing 
annual circuits : it directed the regular awarding of inqueſts 
for life or member; and regulated the time and place of 
holding the inferior tribunals of juſtice, the county court, 
ſheriff's tourn, and court leet. It confirmed and eſtabliſhed 
the liberties of all the cities, boroughs, towns, and ports of 
the kingdom. And, laſtly, (which alone would have me- 
rited the title that it bears, of the great charter,) it protected 
every individual of the nation in the free enjoyment of his 
life, his liberty, and his property, unleſs declared to be 
forfeited by the judgment of his equals, or the law of the 
land. 4 Black. 423. | 


MAIDEN RENT, was a ſum of money paid to the lord 
on the marriage of his tenant's daughter, ſaid to be in re- 
compence of the cuſtom of the lord's lying with the bride 
the firſt night after marriage. Others ſuppoſe it to have 
been a fine for licence to marry a daughter. 


MAIHEM, See Marnru. 
H 3 MAILE, 
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MAILE, in French, is a ſmall piece of money; and in 
9 Hen. 5. ſilver half-pence here were termed mailes. In a 
large acceptation, the word maile ſignifies a rent in general, 
paid either in money, corn, cattle, or other goods, as geeſe 
maile, cow maile, and the like; and in Scotland, maile is 
ſtill the common name for rent. White maile, white rents, 
vulgarly called quit rents, were rents paid in ſilver, and 
thereby diſtinguiſhed from work-day rents, cummin-rents, 
corn- rents, and the like. Black maile or black rents, ſeem 
properly to have been rents paid in cattle; but, more largely 
taken, they ſeem to have been uſed to denote all rents not 
paid in ſilver, in contradiſtinction to the blanch farms or white 
rents. 


MAIM, is ſuch a hurt of any part of a man's body, 
whereby he is rendered leſs able in fighting, either to defend 
himſelf, or annoy his adverſary. For the limbs of every 
ſubjeCt are under the ſafeguard and protection of the law, to 
the end a man may ſerve his king and country, when occa- 
ſion ſhall be offered. 1 f. 127. | 

The cutting off, or diſabling, or weakening a man's hand 
or finger, or ſtriking out his eye, or foretooth, or caſtrating 
him, are ſaid to be maims; but the cutting off his ear, or 
noſe, were not eſteemed maims at the common law, 
becauſe they do not weaken, but only disfigure him. 
1 Han. 111. | ; 

By the ſtatute 22 C23 C. 2. c. 1. if any perſon, on pur- 
poſe and by lying in wait, ſhall cut out or diſable the tongue, 
put out an eye, flit the noſe, cut off a noſe or lip, or cut off 
or diſable any limb or member of any perſon, with inten- 
tion to maim or disfigure him ; he ſhall be guilty of felony 
without benefit of clergy. If the maim comes not within 
any of the deſcriptions of this act, yet it is indictable at the 
common law, and may be puniſhed by fine and impriſon- 
ment; or an appeal may be brought for it at the common 
law, in which the party injured ſhall recover his damages; 
or he may bring an action of treſpaſs, which kind of action 
hath now generally ſucceeded into the place of appeals, in 
ſmaller offences not capital. 2 Haw. 157. 


MAINOUR, {main-awir, Fr.) is when a thief is appre- 
hended in the very act, having the thing ſtolen in his hand 
or poſſeſſion. This was anciently called handhabbend, and 

ſometimes 
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ſometimes backberend, as a bundle or fardel on his back, 
2 Inf. 188. 

Anciently, if one guilty of larceny had been freſhly pur- 
ſued and taken with the manner, and the goods ſo found 
upon him had been brought into the court with him, he 
might be tried immediately without any indictment ; and 
this is ſaid to have been the proper mcthod of proceeding in 
thoſe manors which had the #anchif: of infangthefe, but 
ſeems to be altogether obſolete at this diy. 2 Haw. 211. 


MAINPERNORS, manucaptores, are thoſe perſons to whom 
a man is delivered out of cuſtody or priſon, on their becom- 
ing bound for his appearance; which, if he do not, they 
forfeit their recognizances. 


MAINPRISE, { manucaptio, a taking into the hand, from 
the French main, a hand, and pris, taken, ) ſignifies taking a 
man into friendly cuſtody who might otherwiſe be committed 
to priſon, upon ſecurity given for his appearance at a time 
and place aſſigned. He is ſuppoſed to go at large, and to be 
at his own liberty, under no poſſibility of being confined by 
his mainpernors or ſureties, as in the caſe of bail. Mood. b. 4. 
c. 4. 

The difference between bail and mainpriſe is this; that 
mainpernors are only ſureties, who, in caſe the perſon doth 
not appear, (though he was never arreſted or in prifon,) are 
to forfeit their recognizances : but bail is a cuſtody for no 
man is bailed but he that is under an arreſt or in priſon ; and 
therefore the bail may retake the priſoner, if they doubt he 
will fly, and detain him or deliver him up to a juſtice of the 

ace, who ought to commit the priſoner in diſcharge of the 
bail, or put him to find new ſureties. Hale's Pl. 96. 

There is alſo a writ of mainpriſe, directed to the ſheriff, 
(cither generally, when a man is impriſoned for a bailable 
offence, and bail hath been refuſed ; or ſpecially, when the 
offence or cauſe of commitment is not properly bailable be- 
low,) commanding him to take ſureties for the priſoner's ap- 
pearance, and to ſet him at large. 3 Black. 128. 


MAINTENANCE, (manu tenere, is an unlawful taking in 
hand or upholding of quarrels or ſuits, to the diſturbance of 
common right: and it is twofold ; either in the country, as 
where one aſſiſts another in his pretenſions to certain lands by 
taking or holding the poſſeſſion of them for him by force or 

H 4 ſubtilty, 
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ſubtilty, or where one ſtirs up quarrels in the country in re- 
lation to matters wherein he is no way concerned ; or in the 
courts of juſtice, where one officiouſly intermeddles in a ſuit 
depending in any ſuch court, which no way belongs to him, 
by aſſiſting either party with money, or otherwiſe, in the pro- 
ſecution or defence of any ſuch ſuit. 1 Hanv. 249. 

Of this ſecond kind of maintenance there are three ſpe- 
cies: 1. Where one maintains another, without any contract 
to have part of the thing in ſuit; which generally goes under 
the common name of maintenance. 2. Where one maintains 
one ſide to have part of the thing in ſuit ; which is called 
champerty. 3. Where one laboureth a juror; which is called 
embracery. 41d. 

Perſons guilty of maintenance are not only liable to an ac- 
tion at the ſuit of the party grieved, wherein they ſhall ren- 
der ſuch damages as ſhall be anſwerable to the injury done to 
the plaintiſf; but alſo they are indictable as offenders againſt 
public juſtice, and adjudged thereupon to ſuch fine and im- 
priſonment as the court ſhall award, according to the circum- 
ſtances of the offence. 1 Haw. 255. 


MALICE, when ſpoken of in relation to the crime of 
murder, is not to be underitood in fo reſtrained a ſenſe as 
to ſignify only a ſpite or malevolence to the deceaſed perſon 
in particular, but, more largely, an evil deſign in general, 
the dictate of a wicked, depraved, and malignant heart. 
It is of two kinds; expreſs, or implied. Malice expreſs is, 
when one, with a ſedate, deliberate mind, doth kill another; 
which formed deſign is evidenced by external circumſtances 
diſcovering that inward intention, as lying in wait, ante- 
cedent menaces, former grudges, and concerted ſchemes to 
do him ſome bodily harm, Malice implied is various; as 
when one voluntarily kills another without any provocation, 
or where one wilfully poifons another; in ſuch like caſes, the 
law implies malice, though no particular enmity can be 
proved. 4 Black. 198. 


MALT. By the 12 An. ff. 1. c. 2. no malt ſhall be im- 
ported, on forfciture of the ſame, and the value thereof. 

And, by the ſame ſtatute, a duty is impoſed on all malt 
made in England, from barley or other grain; which duty 
hath been continued by annual acts ever ſince. 

And by the 27 G. 3. c. 13. a further duty is impoſed on 
all malt made in England or Scotland; or made in Scotland, 
and brought into England. And allowances are to be made 
on malt exported, as ſet forth in ſchedules annexed to the — 
| An 
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And by the 24 G. 3. c. 41. a licence is required to be taken 
out annually, by every maker of malt for ſale, from the offices 
of exciſe. 


MAN, Je of, is a diſtinct territory from England, and 
is not governed by our laws; neither doth any act of par- 
Niament extend to it, unleſs it be particularly named therein. 
It was formerly a ſubordinate feudatory kingdom, ſubject to 
the kings of Norway,; then to the kings of England ; after- 
wards to the kings of Scotland; and then again to the crown 
of England ; and was finally granted, by king Fames the firſt, 
to William Stanley earl of Derby, and the heirs male of his 
body, with remainder to his heirs general ; which grant was 
confirmed by act of parliament, with a reſtraint of the power 
of alienation by the ſaid earl and his iſſue male. On the 
death of James carl of Derby in the year 1735, the male 
line of earl William failing, the duke of Athol ſucceeded to 
the iſland, as heir general by a female branch. In the mean 
time, though the title of king had long been diſuſed, the 
earls of Derby, as lords of Man, had maintained a ſort of 
royal authority therein; which being found inconvenient for 
the purpoſes of public juſtice, and for the revenue, (it af- 
fording a commodious aſylum for debtors, outlaws, and 
ſmugglers,) 8 was given to the treaſury, by ſtatute 
12 G. c. 28. to purchaſe the intereſt of the then proprietors 
for the uſe of the crown; which purchaſe was at length com- 
pleted in the year 1765, and conſirmed by the ſtatutes 
5 G. 3. c. 26. & 39. whereby the whole iſland, and all its 
dependencies, (except the landed property of the Athol family, 
their manerial rights and emoluments, and the patronage of 
the biſhopric and other eccleſiaſtical benefices,) are unali- 
enably veſted in the crown, and ſubjected to the regulations 
of the Britiſh exciſe and cuſtoms. 1 Black. 105. 


MANBOTE, a compenſation or recompence for homi- 
cide; for in ancient time almoſt all offences might be com- 
penſated for money. 


MANDAMUS, is a writ iſſuing in the king's name out of 
the court of king's bench, and directed to any perſon, cor- 
poration, or inferior court of judicature, commanding them 
to do ſome particular thing therein ſpecified, as appertaining 
to their office and duty. 3 Black. 110, 

It is a high prerogative writ, of a moſt extenſively re- 
medial nature, It lies to compel the admiſſion or reſtoration 
of the party applying, to any office gr franchiſe of a public. 

| nature, 
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nature, whether ſpiritual or temporal; it lies for the produc. 
tion, inſpection, or delivery of public books and papers; for 
the ſurrender of the regalia of a corporation; to oblige bodies 
corporate to affix their common ſeal; to compel the holding 
of a court; and for an infinite number of other purpoſes ; 
more particularly, it lies to the judges of any inferior court, 
commanding them to do juſtice according to the powers of 
their office, whenever the ſame 1s delayed: for it is the 
peculiar buſineſs of the court of king's bench, to ſuperintend 
all other inferior tribunals, and therein to inforce the due 
exerciſe of thoſe judicial or miniſterial powers, with which 
the crown or legiſlature have inveſted them; and this, not 
only by reſtraining their exceſſes, but alſo by quickening their 
negligence, and obviating their denial of juſtice; Id. 
The writ is grounded on a ſuggeſtion, by the oath of the 
arty injured, of his own right, and the denial of juſtice 
3 whereupon, in order more fully to ſatisfy the court 
that there is a probable ground for ſuch interpoſition, a rule 
is made, (except in ſome general caſes, where the probable 
ground is manifeſt,) directing the party complained of to 
ſhew cauſe why a writ of mandamus ſhould not iſſue; and if he 
ſhews no ſufficient cauſe, the writ itſelf is iſſued, at firſt in 
the alternative, either to do this, or ſignify ſome reaſon to 
the contrary; to which a return or anſwer muſt be made at 
à certain day. And if the inferior judge, or other perſon 
to whom the writ is directed, returns or ſignifies an inſuf- 
ficient reaſon, then there iſſues, in the ſecond place, a pe- 
remptory mandamus, to do the thing abſolutely 3 to which 
no other return will be admitted, but a certificate of perfect 
obedience, and the execution of the writ. Id. 311. 

If the inferior judge, or other perſon, makes no return, or 
fails in his reſpect and obedience, he is puniſhable for his 
contempt by attachment. But if he at firſt returns a ſufficient 
cauſe, although it ſhould be falſe in fact, the court of king's 
bench will not try the truth of the fact upon affidavits, but 
will for the preſent accept the return, and proceed no further 
on the mandamus. But then the party injured may have 
an action againſt him for his falſe return, and (if found to 
be falſe by the jury) ſhall recover damages equivalent to the 
injury ſuſtained; together with a peremptory mandamus to 
do his duty. Id. 

Or, for a more ſpeedy redreſs, the party proſecuting the 
mandamus may, on the firſt return to the mandamus, plead 
to or traverſe all or any of the material facts in the ſaid re- 

turn; 
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turn: to which the perſon making the return ſhall reply, 
take iſſue, or demur; and ſuch further proceedings may be 
had thereupon in all reſpects, as if the perſon proſecuting 
the mandamus had brought his action upon the caſe for a 
falſe return. 9 An. c. 20. 

Where there are croſs mandamuſes, as to admit different 
perſons to one and the ſame office, they muſt both be obeyed ; 
for it is without prejudice to the right of either claimant, 
for a mandamus gives no right : it only brings the matter 
into a courſe of trial. Bur. Mansf. 1422. | 


MANNER. See MarxouR. 


MANOR, manerium, à manendo, becauſe the uſual reſi- 
dence of the owner, was a diſtrict of ground, held by lords 
or great perſonages, who kept in their own hands ſo much 
land as was neceſſary for the uſe of their families, which 
were called terre dominicales, or demeſne lands, being occu- 
pied by the lord, or dominus manerii, and his ſervants. The 
other lands they diſtributed among their tenants, which the 
tenants held under divers ſervices. 'The reſidue of the ma- 
nor, being uncultivated, was termed the lord's waſte, and 
ſerved for common of paſture to the lord and his tenants. 
Manors were formerly called baronies, as they ſtill are /ord- 
ſhips: and each lord or baron was empowered to hold a do- 
meſtic court, called the court-baron, for redreſſing miſdemea- 
nors and nuſances within the manor, and for ſettling diſ- 
putes of property among the tenants. 2 Black, go. 


MANSLAUGHTER, is ſuch killing of a man, as happens 
either on a ſudden quarrel, or in the commiſſion of an un- 
lawful act, without any deliberate intention of doing any 
miſchief at all. There is no difference between murder and 
manſlaughter, but that murder is upon malice forethought, 
and manſlaughter upon a ſudden occaſion. As if two meet 
together, and ſtriving for the wall, the one kills the other, 
this is manſlaughter and felony. And ſo it is, if they had 
upon that ſudden occaſion gone into the ſieid and fought, 
and the one had killed the other, this had been but man- 
laughter and no murder; becauſe all that followed was but 
a continuance of the firſt ſudden occaſion, and the blood 
was never cooled till the blow was given. This offence is 
within the benefit of clergy, but the offender ſhall be burned 

Jn the hand, and forfeit all his goods and chattels. 3 YT 
VU 
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MANSTEALING, or kidnapping, is the forcible ah. 


duction, or the ſtealing away, of man, woman, or child, 
from their own country, and ſending them into another. 
By the ancient Jewiſh law, and by the civil law, this crime 
is puniſhed with death; but by the common law of England, 
the puniſhment thereof doth not extend unto death; but the 
offender being found guilty, is liable to be fined, impriſoned, 
and pilloried, at the diſcretion of the court. 4 Black. 219. 


MANUMISSION, was the freeing of a flave out of 
bondage; and was ſo denominated from the maſter's taking 
him by the hand before the ſheriff in the county court, and 
delivering him, or letting him go at liberty, with a declara- 
tion that it is his will that the ſlave ſhall thence go free. 


MARCHERS, or LORDS MARCHERS, were the keep. 
ers or wardens of the marches or boundaries of the kingdom, 
between England and Scotland, and England and Wales ; fo 
denominated from the word marche, a limit. They had 
courts of marche, wherein they tried cauſes of different kinds, 
and eſpecially offences againſt the public peace, which went 
by the general name of marche treaſon. 


MARINARIUS, a mariner, or ſeaman: and marinarius 
eapitaneus, was the admiral or warden of the ports; which 
offices were commonly united in the ſame perſon: the word 
admiral, not coming into uſe till the latter end of the reign 
of king Edward the firſt ; before which time, the king's let- 
ters ran thus: Rex capilanes marinariorum et ejuſdem marinariis, 


ſolutem, 


MARISCUS, a marſh, or fenny ground, 


MARITAGIUM, marriage, was the privilege which the 
lord anciently had of giving a female heir, being his tenant, 
in marriage; in order to ſupport the feudal ſervices, 


MARKET. See Fair. 


MARQUE and REPRISAL. When the ſubjects of one 
ſtate are oppreſſed and injured by thoſe of another, and 
Juſtice is denied by that ſtate to which the oppreſſor belongs, 
letters of marque and repriſal (words in themſelves ſynony- 
mous, and ſgnifying a taking in return) are grantable — 

G 
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the law of nations, in order to ſeize the bodies or goods of the 10 
ſubjeAs of the offending ſtate, until ſatisfaction be made, " 
wherever they happen to be found. To which purpoſe it is j 
declared by the ſtatute 4 Hen. 5. c. 7. that if any ſubjects of | 
the realm are oppreſſed in time of truce by any foreigners, | 
the king will grant marque in due form, to all that feel them- | 
ſelves grieved. And, on complaint to the keeper of the It 
privy ſeal, he ſhall make to the =- complainant, letters of 1 
requeſt under the privy ſeal. And if, after ſuch requeſt of | 
ſatisfaction made, the party required doth not make, in 
convenient time, due reſtitution or ſatisfaction to the party 
grieved, the lord chancellor ſhall make him out /etters of 
marque under the great ſeal, And by virtue of theſe, he may 
attack and ſeize the property of the aggreſſor nation, without 
hazard of being condemned as a robber or pirate. 1 Black. 


258. 


MAROUES8, is a title of honour, above an earl, and | 
next below a duke. His office, when he firſt received this |; 
denomination, was to guard the frontiers and limits of the 
kingdom, which were called the marches, from the Teutonic 
word marche, a limit; as were the marches of England and 
Wales, whilſt they continued hoſtile countries. 


MARRIAGE : 

1. Of marriage there are ſeveral diſabilities : One is, upon 
account of kindred ; either by conſanguinity, which is a re- 
lation by blood; or by affinity, which is a relation by mar- | 
riage. But marriages within the degrees prohibited, are i 
not 1% facto void, but only voidable by ſentence of divorce 14 
in the ſpiritual court. And after the death of either of the | 
parties, the courts of common law will not ſuffer the ſpiri- | 
tual court to declare ſuch marriages to have been void, fo as 14 
to baſtardize the iſſue. -1 Black. 434. 14 

By the civil law, firſt couſins are allowed to marry, 
but by the canon law, both firſt and ſecond couſins (which 
was in order to make diſpenſations more frequent) are pro- 
hibited. Therefore, where it is vulgarly ſaid, that firſt 
couſins may marry, but ſecond couſins cannot, probably 
this aroſe by confounding theſe two laws. But, by the law if 

of England, it is lawful for both firſt and ſecond couſins to i 

| 
| 


marry. 
2. Another diſability is a prior marriage, or having another 
huſband or wife living; in which cafe, the ſecond marriage 

k . 15 
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is actually void, without any declaratory ſentence. 1 Black, 

6. 

_ Another diſability is «vant of age. In which caſe, if a boy 

under fourteen, or a girl under twelve ycars of age, marries, 
this marriage is only inchoate and imperfect; and when either 
of them comes to thoſe reſpective ages, they may diſagree, 
and declare the marriage void. But, if at ſuch age of con- 
ſent, they agree to continue together, they need not be 
married again. If the huſband be of years of diſcretion, and 
the wife under twelve, when ſhe comes to years of diſcretion, 
he may diſagree as well as ſhe may; for, in contracts, the 
obligation muſt be mutual, both muſt be bound or neither 
and ſo it is on the contrary, when the wife is of years of dif- 
cretion, and the huſband under. Id. 

4. Formerly, another diſability was a pre- contract, either 
fer verba de preſenti, or per verba de futuro. A contract 
per verba de praſenti, was deemed a valid matriage, and the 
parties might have been compelled in the ſpiritual court to 
celebrate it in the face of the church. But now, by the 
26 C. 2. c. 33. no marriage is valid that is not celebrated 
in ſome pariſh church, or public chapel, unleſs by diſpenſa- 
tion from the archbiſhop of Canterbury, It mult alſo be 
preceded by publication of banns, or b licence from the 
ſpiritual judge. Id. 439. 

And by the ſtatute of frauds and perjuries, 29 C. 2. c. 3. 
no action ſhall be brought whereby to charge any perſon 
upon any agreement made upon conſideration of marriage, 
unleſs the agreement or ſome memorandum or note thereof 


be in writing, and ſigned by the party to be charged there- 


with. 

5. Another incapacity ariſes from want of conſent of parents 
or guardians; to which purpoſe, it is enacted by the 26 G. 2. 
c. 33. that all marriages ſolemnized by licence, where either 


' of the parties, not being a widower or widow, ſhall be under 


the age of twenty-one, without the conſent of the father if 
living, or guardian, or mother, (where there is no guardian,) 
if living, and unmarried, otherwiſe, of a guardian appoint- 
ed by the court of chancery, ſhall be void. And in caſe of 
banns publiſhed, where either of the parties is under age, 
if the parent or guardian ſhall publicly declare, or cauſe to 
be declared, at the time and place of publication, his 
diſſent to the marriage, ſuch publication ſhall be void. 

6. Another incapacity is want of reaſon ; without a com- 
petent ſhare of which, no contract can be binding. me 
ore, 
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fore, the marriage of idiots, and of lunatics, (unleſs under the 
direction of the court of chancery, ) is totally void. 1 Blacks 


8. 

* In all caſes where banns have been publiſhed, the mar- 
riage ſhall be ſolemnized in one of the churches or chapels 
where the banns were publiſhed ; and in caſe of licence, 
it ſhall be ſolemnized in one of the churches or chapels 
where one of the parties hath been uſually reſident for four 
weeks next before. 26 G. 2. c. 33. 

But by a general clauſe in the ſaid act, nothing therein 
ſhall extend to Scotland; nor to any marriages amongſt the 
people called Quakers, or Jews, where both the parties are 
Quakers or Jews reſpeCtively ; nor to any marriages beyond 
the ſeas. 

In the caſe of Robinſon and Bland, M. 1 G. 3. lord Man 
field (arguendo) ſaid, © It has been laid down at the bar, 
that a marriage in a foreign country muſt be governed by 
the laws of that country where the marriage was had; 
which, in general, is true. But the marriages in Scotland, 
of perſons going from hence for that purpoſe, were inſtanced 
by way of example. Theſe may come under a very different 
conſideration z according to the opinion of Huberus, p. 33. 


and other writers. No ſuch caſe hath yet been litigated in' 


England, except one, of a marriage at Offend ; which came 
before lord Hardwicke, who ordered it to be tried in the 
eccleſiaſtical court. But the young man came of age, and 
the parties were married over again; and fo the matter was 
never brought to a trial.” Bur. Mans. 1079. 

But in Buller's Law of Nifs Prius, p. 113. there is a 
ſhort note of a caſe wherein this point was afterwards de- 


termined, upon an appeal to the delegates; viz. Compton 


and Bearcroft, 1 Dec. 1768. The appeliant and reſpondent, 
being both Engliſh ſubjects, and the appellant being under 
age, ran away without the conſent of her guardian, and 
were married in Scotland, and, on a ſuit brought in the 
ſpiritual court to annul the marriage, it was holden that the 
marriage was good. 

8. By ſeveral ſtatutes a penalty of 100 J. is inflicted 
for marrying any perſons without banns or licence. But 
by the 26 G. 2. c. 33. if any perſon {ſhall ſolemnize matri- 
mony without banns or licence obtained from ſome perſon 
having authority to grant the ſame, pr in any other place 
than a church or chapel where banns 2 been uſually pub- 
liſhed, unleſs by ſpecial licence from the archbiſhop of Can- 


feroury, 
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terbury, he ſhall be guilty of felony, and tranſported ſor 


fourtcen years; and the marriage ſhall be void. 

9. The lawfulneſs of marriage is to be tried by the 
biſhop's certificate, upon an iſſue, whether accoupled in lawful 
matrimsny ; as in a writ of dower, or other writ brought in 
the temporal courts, But whether a woman is the wife of 
ſuch a perſon, is triable by a jury upon ſuch an iſſue. 
1 Iiſt. 134. 

10. Of divorce, or ſeparation of the parties, there are two 
Kinds; the one total, the other partial: the one a wvinculs 
matrimonit, from the band of matrimony ; the other a menſa 
et thoro, being merely from cohabitation. 1 Black. 440. 

The total divorce, a vinculo, muſt be from ſome cauſe of 
impediment exiſting before the marriage, as in the caſe of 
conſanguinity z and in this the marriage ig declared null, as 
having been abſolutely unlawful ab tio. And the ifſue 
of ſuch marriage as is thus entirely diſſolved, are baſtards, 
1 Black. 440. 

Divorce a menſa et thoro, from bed and board, is when 
the marriage is juſt and lawful in itſelf, but from ſome ſu- 
pervenient cauſe it becomes improper for the parties to live 
together, as in caſe of cruel ufage or adultery in either of 
the parties. Id. | 

But for adultery, divorces a vinculo matrimonii have of 
late years been frequently granted by act of parliament, and 
the parties allowed to marry again. Id. 441. 

11. In caſe of divorce a menſa et thoro, the law allows 
alimony, or maintenance, to the wife, out of her huſband's 
eſtate, at the diſcretion of the eccleſiaſtical judge. This is 
ſometimes called the e/overs, for which, if he refuſes pay- 
ment, there is (beſides the ordinary proceſs of excommuni- 

cation) a writ at common law de effoveriis habendis, in order 
to recover it. But, in caſe of clopement, and living with an 
adulterer, the Jaw allows her no alimony ; for as that 
amounts to a forfeiture of her dower after his death, it is 
alſo a ſufficient reaſon why ſhe ſhould not be partaker of his 
eſtate when living. 3 Black. 94. 


MARSHALSEA court, was originally held before the 
ſteward and marſhal of the king's houſe, and was inſtituted 
to adminiſter juſtice between the king's domeſtic ſervants, 
that they might not be drawn into other courts, and thereby 
the king loſe their ſervice, It held plea of all treſpaſſes com- 
mitted within the verge of the court, where only one of the 
parties is in the king's domeſtic ſervice, in which caſe, the 

7 inqueſt 
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inqueſt ſhall be taken by a jury of the country; and of all 
debts, contracts, and covenants, where both of the contract- 
ing parties belong to the royal houſehold, and then the inqueſt 
ſhall be compoſed of men of the houſehold only. Afterwards 
king Charles the firſt erected a new court of record, called 
the curia palatii, or palace court, to be held before the ſtew- 
ard of the houſehold, and knight marſhal, and the ſteward of 
the court, or his deputy, with juriſdiction to hold plea of all 
manner of perſonal actions whatſoever, which ſhall ariſe be- 
tween any parties within twelve miles of his majeſty's palace 
of Whitehall The court is now held once a week, together 
with the ancient court of marſhalſea, in the borough of 
Southwark : and a writ of error lies from thence to the 
court of king's bench. But if the cauſe is of any conſidera- 
ble conſequence, it is uſually removed on its firſt commence- 
ment, together with the cuſtody of the defendant, either into 
the king's bench or common pleas, by a writ of habeas corpus 
cum cauſa. And as to matters of inferior conſequence, 
the buſineſs of the court hath of late years been much re- 
duced, by the new courts of conſcience erected in the envi- 
rons of London. 3 Black. 76. | 


MARSHALSEA priſon, belonging to the court of king's 
bench. By the 43 Eliz. c. 2. & 11 G. 2. c. 20. the juſ- 
tices of the peace yearly, in Eaſter ſeſſions, ſhall ſet down 
what ſums ſhall be ſent out of every county or place corpo- 
rate, for the relief of the poor priſoners of the king's bench 
and marſhalſea priſons, ſo as there be ſent out of every 
county 205, at the leaſt to each of the ſaid priſons. 


MARTIAL LAW. Anciently, preparatory to an actual 
war, the kings of this realm, by advice of the conſtable and 
marſhal, were uſed to compoſe a book of rules and orders, 
for the due governance and diſcipline of their officers and ſol- 
_ diers, — with certain penalties on the offenders; and 
this was called martial law. But in truth and reality, this 
was not a law, but ſomething indulged rather than allowed 
as a law; the neceſſity of government, order, and diſcipline 
in an army, being that only which could give to thoſe laws 
any countenance and encouragement. Hale, Hg. of the Com. 
Law, 38, 9 


But now the military are ordered and governed by the 
annual acts of parliament againſt mutiny and deſertion, and 
by articles of war framed by his majeſty from time to 
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time, in purſuance of the power given unto him by the ſaid 
acts. 
| 


MASTER. See SERVANT. 
MAUNDAY THURSDAY, mandat: dies, the day next 


before Good Friday, wherein is commemorated and practiſed 
the command of our Saviour in waſhing the feet of the poor, 
or doing other acts of humility. 


% 


MAYHEM, or maihem, ſignifies a maim or wound, and 
conſiſts in violently depriving another of the uſe of a mem- 
ber, proper for his defence in fight. This is a battery, attended 
with this aggravating circumſtance, that thereby the party 
injured is for ever diſabled from making ſo good a defence 
againſt future external injuries, as he otherwiſe might have 
done. Amongſt theſe defenſive members are reckoned not 
only arms and legs, but a finger, an eye, and a foretooth, 
and alſo ſome others: but the loſs of one of the jaw-teeth, 
the ear, or the noſe, is not mayhem at common law, as they 
can be of no uſe in ſighting. 3 Black. 121. | 


MAYOR, mayer, is the chief magiſtrate in a city or town 
corporate; who hath under him aldermen, common council, 
and officers of divers kinds. 

Though a man be mayor of a corporation, it doth not 
follow that he is a juſtice of the peace; for there muſt be a 
particular grant in the charter: and, in ſeveral of the ancient 
corporations, there were mayors long before the inſtitution 
of the office of a juſtice of the peace. 

But although he be not a juſtice of the peace by charter, 
yet there are many caſes wherein he hath the ſame power 
given unto him by particular ſtatutes; as in the caſe of 
convicting an oftender for ſwearing, drunkenneſs, and ſuch 


like. | 


MEASURE, is a certain quantity or proportion of any 
thing. There are three different meaſures, one for wine, 
one for beer and ale, and one for corn. In the meaſure of 
wine; 8 pints make a gallon, 8 gallons a firkin, 16 gallons 
a kilderkin, half barrel, or rundlet; 4 firkins a barrel, 2 bar 
rels a hogſhead, 2 hogſheads a pipe, 2 pipes a tun.—In corn 
meaſure ; 8 pounds or pints of wheat make a gallon, 2 gal- 


lons a peck, 4 pecks a buſhel, 4 buſhels a ſack, and 8 buſhels 
a quar- 
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a quarter.— In other meaſure; 3 barley corns in length make 
an inch, 12 inches a foot, 3 feet and g inches an ell, 16 
feet and an half a perch, poll, or rod. 


MEDICINES. By the 25 G. 3. c. 79. a duty is im- 
poſed on medicines, (as ſet forth in a ſchedule annexed to 
the act) the compounding or mixing whereof is unknown, 
and in which the perſon compounding or vending the ſame, 
claims ſome ſecret art. 

And every perſon uttering or vending ſuch medicines, 
ſhall take out a licence annually from the ſtamp office. 


MEDIETAS LINGUAZ, is a jury or inqueſt impanelled, 
where one of the parties to a ſuit is an alien; conſiſting of 
one half denizens, and the other half aliens, if ſo many be 
forthcoming in the place. But where both parties are 
aliens, the jury ſhall all be denizens. Alſo this doth not 
hold in treaſons; aliens being very improper judges of the 
breach of allegiance : nor in the caſe of Egyptians, und 
the ſtatute 22 Hen. 8. c. 10. | 


MELIUS INQUIRENDUM, is a writ that lies for a ſe- 
cond inquiry, where partial dealing is ſuſpected ; and parti- 
cularly of what lands or tenements a man died ſeiſed, on 
finding an office for the king. So a melius inguirendum ſhall 
be awarded out of the king's bench, where the coroner's in- 
quiſition is unſatisfactory. 


MEMORY, time of, is aſcertained by our law, from the 
time of the transfretation of king Richard the firſt to the holy 
land, And any cuſtom may be deſtroyed by evidence of its 
non-exiſtence, in = part of that long period from the reign 


of king Richard the firſt to the preſent time. 2 Black. 31. 
MENIAL SERVANT, (from menia, the walls of a caſtle, 


houſe, or other place,) a domeſtic ſeryant, who lives under 
his maſter's roof, 


MERCHANT, { mercator, } is one that trades in wares of 
any kind; and is not reſtricted to thoſe only who traffic in 
the way of commerce, by importation or exportation. 
I Salk, 44 5. | 

Merchants have a particular ſyſtem of cuſtoms, called the 


cuſtom of merchants, or lex mercatoria; which cuſtom, how- 
I 2 ever 
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ever different from the general rules of the common law, is 
yet ingrafted into it, and made a part thereof; being allow- 
ed, for the benefit of trade, to be of the utmoſt validity in 
all commercial tranſactions. And the judges are to take 
notice of it, without requiring witneſſes to prove it. 
1 Black. 75, Burrow Mansf. 1669. | 

By magna charta it is provided, that all merchants (un- 
leſs publicly prohibited before-hand) ſhall have ſafe-conduct 
to come into and tarry in England, for the exerciſe of mer- 
chandize, without any unreaſonable impoſts, except in time 
of war; and, if a war breaks out between our country and 
theirs, they ſhall be attached (if in England) without harm 
of body or goods, till the king, or his chief juſticiary, be in- 
formed how our merchants are treated in the land with 
which we are at war; and if ours be ſecure in that land, 
they ſhall be ſecure in ours. But in time of war, no 
ſubject of a nation with whom we are at war can, by the 
law of nations, come into the realm, nor can travel himſelf 
upon the high ſeas, or ſend his goods or merchandize from 
one place to another, without danger of being ſeized by the 
king's ſubjects, unleſs he hath letters of ſafe- conduct, which 
by divers ancient ſtatutes were to be granted uyder the great 
ſeal ; but now paſſports, under the king's ſign manual, or li- 
cences from his ambaſſadors abroad, are uſually obtained, 
and are allowed to be of equal validity. 1 Black, 260. 


MERCHENLAGE, was the law of the ancient kingdom 
of Mercia, in the counties next adjoining to Wales ; as the 
Saxonlage was the law introduced into. this kingdom by the 
Saxons, and the Danelage was that introduced by the Danes. 
And from theſe ſeem partly to be derived that which is now 
known by the name of the common law. 4 Black. 412. 


MERCHET, merchetum, was a pecuniary payment to the 
lord, in compenſation of his privilege of lying with his - 
tenant's wife the firſt night after marriage. This cuſtom 
prevailed in Scotland until aboliſhed by king Malcolm the 
third. And perhaps from hence aroſe he cloſe aſſinity and 
connection in the clanſhips; foraſmuch as the eldeſt child 
miglit have a ſort of preſumptive right to look upon the lord 
as his or her father: and ſo the whole clan might eſteem 
themſelves as kindred one with another. In the northern 
parts of England alſo, it is ſaid, this cuſtom was in uſe; and 


ſeems to have been carried by the ancient Britons into then 
an 
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and from them to. have received its denomination : the ſum 
aid to the lord, upon the marriage, _ called in the 
Britiſh language gwahr-merched, the maid's fee. 


MERGER, to fink; as when greater eſtate and a leſs 
coincide and meet in one and the ſame perſon, without any 
intermediate eſtate, the leſs is immediately merged ; that is, 
ſunk or drowned in the greater. Thus, if there be tenant for 
years, and the reverſion in fee ſimple deſcends to, or is pur- 
chaſed by him, the term of years is merged in the inherit- 
ance, and ſhall never exiſt any more, But they muſt come 
to one and the ſame perſon, in one and the ſame right; 
therefore, if he who has the reverſion in fee, marries the 
tenant for years, this is no merger z for he has the inherit- 
ance in his own right, and the term of years in the right of 
his wife. 2 Black. 177. | 


MESNE lords, are thoſe who hold lordſhips or manors 
under ſome ſuperior lord, who is called the lord paramount. 
When the great barons, who held of the king as their ſupe- 
rior lord, granted out portions of their lands to inferior 
perſons, they became alſo lords with reſpect to thoſe inferior 
perſons, as they were ſtil] tenants with reſpect to the king; 
and thus, partaking of a middle nature, they were called 
meſne, or middle lords: the tenants held of them immedi- 
= and mediately of the king. 2 Black. 59. 

here is alſo a writ of meſue, which lies where the tenant 
is diſtrained by the ſuperior lord, for the rent or ſervice of 
the meſne lord, who ought to acquit him to the ſuperior 
lord; in which caſe, if the meſne lord appear not, he ſhall 
loſe the ſervice of the tenant, and the tenant ſhall immedi- 
ately become tenant to the chief lord: alſo in ſuch caſe, the 
tenant may by writ recover damages, and the meſne lord be 
compelled to pay the rent and do the ſervices. T. I. 


MESNE PROCESS, is ſometimes put in contradiſtinction 
to original proceſs, and in that ſenſe it ſignifies an intermediate 
proceſs, which iſſues pending the ſuit, upon ſome collateral 
interlocutory matter, as to ſummon juries, witneſſes, and the 
like: ſometimes it is put in contradiſtinction to final proceſs, 
or proceſs of execution ; and then it ſignifies all ſuch proceſs 
as intervenes between the beginning and end of a ſuit. 


3 Black, 279. 
I 3 MESSUAGE, 
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MESSU AGE, is properly a dwelling-houſe, with ſome 
adjacent land aſſigned to the uſe thereof. | 


METHEGLIN, an old Britiſh drink made of honey, 


MICEL GEMOT, the great council or aſſembly of the 
realm, ſometimes called the witena gemot, or aſſembly of 
wiſe men; in after times denominated the parliament. 


MILES, a ſoldier, is particularly applied in our law to 
the order of knighthood ; becauſe the knights formed the 
moſt conſiderable part of the royal army, in virtue of their 
tenure 3 one condition whereof was, that every one who 
held a knight's fee (which in Henry the ſecond's time amount- 
ed to 20/. a year) was obliged to be knighted, and attend 
the king in his wars, or make fine be his non-com- 
pliance. 


MILITIA. The number of private militia men through- 
out the kingdom (excluſive of the city of London, the Tower 
hamlets, and the Cinque ports ) is 30,440, who are under the 
direction of the lieutenants of the ſeveral counties, appointed 
by his majeſty ; which lieutenants are to appoint deputy 
lieutenants and commiſſion officers 3 unto whom the juſtices 
of the peace in many reſpects ſhall be aſſiſtant. 

Which militia are to be trained and exerciſed twenty-eight 
days in every year; during which time, the proviſions, in an 
of the acts againſt mutiny and deſertion, ſhall be in force, 
with reſpect to the officers and private men; yet ſo as not to 
extend to life or limb. | 

And in caſe of invaſion or actual rebellion, they may be 
drawn out into actual ſervice, and put under the command 
of ſuch general officers as his majeſty ſhall appoint ; but not 
to be carried out of the ifland of Great Britain upon any 
account whatſoever. 


MILL. The ll of a mill muſt be regulated by cuſtom ; 
and if the miller takes more than the cuſtom, it is extortion : 
but if it is a new mill, there the miller is not reſtrained to 
any certain toll; but they who will have their corn ground 
there, mult comply with the miller's demand.; and whatſo- 
ever he takes, it is not extortion, becauſe it is the voluntary 
agreement of the partics. L. Raym. 149. | 


la 
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In ſome manors; the tenants owe ſuit and ſervice to the 
jord's mill; the foundation whereof ſeems to have been, that 
the lord erected the mill for the uſe of his tenants, and for 
their convenience, on condition that, when erected, they 
ſhall all grind their corn there only: in which caſe, if they 
withdraw their ſuit, the lord may have an action, and re- 
cover damages. And a new erected houſe. within the pre- 
cinct, is within the cuſtom of multure ; and none may grind 
elſewhere, but in caſe of exceſſive toll, or that the griſt can- 
not be ground in convenient time. Hardr. 177. 

By the common law, zithe is due of mills : but it is 
only a perſonal tithe, and payable out of the clear gain, 
after all manner of charges and expences deducted, 2 P. 
Will. 463. 

By the 9 G. 3. c. 29. if any perſon or perſons, riotouſly 
and tumultuouſly aflembled, ſhall demoliſh or pull down, or 
begin to demoliſh or pull down, any wind ſaw mill, or other 
wind-mill, or any water-mill or other mill, or any of the 
works thereto belonging; or if any perſon ſhall wilfully or 
maliciouſly burn or fet fire to any ſuch mill, he ſhall be guilty 
of felony, without benefit of clergy, - 


MINES : 


1. By the old common law, if gold or ſilver be found in 
mines of baſe metal, according to the opinion of ſome, the 
whole was a royal mine, and belonged to the king; though 
others held that it only did ſo, if the quantity of gold or filver 
was of greater value than the quantity of baſe metal: but now, 
by the ſtatutes of 1 V. c. 30. and 5 W. c. 6. this difference is 
made immaterial; it being enacted, that no mine of copper, 
tin, iron, or lead, ſhall be deemed a royal mine, notwithſtand- 
ing gold or flver may be extracted from them in any quanti- 
ties; but that the king, or perſons claiming royal mines 
under his authority, may have the ore of any mine, (other 
than tin ore, in the counties of Devon and Cornwall, ) pay- 
ing to the proprietor of the mine, within thirty days after 
the ore ſhall be laid upon the bank, and before the fame 
ſhall be removed from thence ; for all copper ore waſhed and 
made clean and merchantable, 16/. a tun; tin ore, 4os. a 
tun; iron ore, 405. a tun; lead ore, 9/. a tun. And, in de- 
fault of payment, the owner may diſpoſe thereof. | 

2. If a man hath land, in which there is a mine of coals 
or the like, and maketh a leaſe of the land, without men- 
tioning any mines; the leſſee, for ſuch mines as were open 
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at the time of the leaſe made, may dig and take the proſit 
thereof: but he cannot dig for any new mine, which was 
not open at the time of the leaſe made, for that would be 
adjudged waſte. 1 Inft. 54. | 

3. Coal mines by name are rateable to the poor, by the 
43 El. c. 2. but other mines are not: and the reaſon of the 
difference ſeems to be, that coals are a more certain pro- 
duce, being not attended with ſo much hazard as tae other, 
Burr. Mansf. 1341. x 

4. If a perſon breaks up mines which he ought not to do, 
or threatens to break them up, this is a reaſon for ap- 
plying to a court of equity for an injunction, 2 Atk. 182. 

Digging mines, in glebe lands is not waſte : otherwiſe no 
mines in glebe lands could ever be opened. 1 Lev. 107. 

5. If any perſon ſhall wilfully fet on fire any mine, pit, 
or delph of coal, or cannel coal, he ſhall be guilty of felony, 
without benefit of clergy. 10 G. 2. c. 32. 

6. If any perſon ſhall divert or convey any water into any 
coal work, with deſign to deſtroy or damage the ſame, 
he ſhall pay to the party grieved treble damages. 13 G. 2. 
c. 21. 

7. If any perſon ſhall wilfully or maliciouſly ſet fire to, 
burn, demoliſh, pull down, or otherwiſe deſtroy or damage 
any fire engine, or other engine erected for draining water 
from collicries, or for drawing coals out of the ſame ; or for 
draining water from any mine of lead, tin, copper, or other 
mineral ; or any bridge, waggon way, or trunk, erected 
for conveying coals from any coal mine, or ſtaith for depo- 
ſiting the ſame; or any bridge or waggon way erected for 
conveying lead, tin, copper, or other mineral from any 
ſuch mine; or cauſe or procure the ſame to be done; he 
1hall be guilty of felony, and tranſported for ſeven years. 


<+JINIMENTS, or munimente, (from munio, to defend,) 
are the evidences and writings concerning a man's poſ- 
ſeſſion or inheritance, whereby he is enabled to defend the 
title of his eſtate. T. I. 


l MINSTREL, in the laws againſt vagrants, ſignifies an 
| itinerant muſician, wandering about the country in a ſtate of 
| ſtrolling and idleneſs. Anciently it was uſual for lords and 
| great men to retain minſtrels in their own houſes, but they 
were not permitted to go abroad. By an act 14 El. c. 5. all 
common players in interludes, and minſtrels, not belonging 
to 
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to any baron of this realm, or perſon of higher degree, wan- 
dering abroad, and not having the licence of two juſtices, 
were to be deemed rogues and vagabonds, Afterwards, in 
ſubſequent vagrant acts, the licence by the juſtices was left 
out. And by one of Cromwel!'s ordinances in 1656, it was 
more explicitly declared, that if any perſon or perſons, com- 
monly called fidlers, or minſtrels, ſhould be taken playing, 
fidling, and making muſic, in any inn, ale-houſe, or tavern, 
or proffering themſelves, or intreating any perſons to hear 
them to play or make muſic; every ſuch perſon ſhould be 
adjudged a rogue, vagabond, and ſturdy beggar. And min- 
ſtrels are prohibited by the preſent vagrant act, 17 G. 2. c. 5. 
But there hath been all along an exception of the heirs or aſ- 
ſigns of John Dutton of Dutton in the county of Cheſter, 
Eſquire, concerning their privilege of licenſing minſtrels 
within that county. 


MISADVENTURE, when applied to homicide, is, where | 
a man is doing a lawful act, without intent of hurt to an- | 
other, and death caſually enſues. As where a labourer being 
at work with 4 hatchet, the head flies off, and kills one who 
ſtands by; or, where a perſon, qualified to keep a gun, is ; 
ſhooting at a mark, and undeſignedly kills a man; for the | 
act is lawful, and the effect is merely accidental. So where 
a parent is moderately correcting his child, a maſter his ap- 
rentice or ſcholar, or an officer puniſhing a criminal, and 4 
Los to occaſion his death, it is only miſadventure; for if 
the act of correction was lawful : but if he exceeds the | 
bounds of moderation, either in the manner, the inſtrument, 1 
or the quantity of puniſhment, and death enſues, it is man- þ 
ſlaughter at leaſt, and in ſome cafes (according to the cir- | 
cumſtances) murder; for the act of immoderate correction 
is unlawful. 4 Black. 182. | 


MISCONTINUANCE, is where a ſuit is continued by an 
improper proceſs. In every action, whether civil or crimi- 
nal, the proceſs ought to be continued from day to day, from 
its commencement to its concluſion, without any the leaſt 
gap or chaſm; and the ſuffering any ſuch gap or chaſm is 
called a diſcontinuance ; and the continuing of the ſuit by im- 
proper proceſs, as by a capias inftead of a diſtringas, or giving 
the partics an illegal day, is properly called a miſcontinuance. 
And as a cauſe is diſcontinued, where either nothing is done 
to continue it, or nothing but what is void in law ; ſo it is 


properly 
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properly ſaid to be miſcontinued, where it is continued amiſs, 
or by an erroneous and not void continuance. 2 Haze, 299. 


_ MISDEMEANOR, in its uſual acceptation, is applied to 
alt thoſe crimes and offences for which the law hath not 
provided a particular name; and it may be puniſhed, ac- 
cording to the degree of the offence, by fine, or impriſon- 
ment, or both. 


MISE, is a word of art appropriated to a writ of right; ſo 
called becauſe both parties have put themſelves upon the 
mere right, to be tried by grand aſſiſe or by battel ; ſo as 
that which in all other actions is called an iſſue, in a writ of 
right in that caſe is called a m/e : but if a collateral point is 
to be tried in a writ of right, it is called an iſſue. It is de- 
rived of the word mifſum, for that the whole cauſe is put up- 
on this point. It is alfo taken for expences, as miſe et cuſta- 
gia. And ſometimes it fignifeth a cuſtomary grant to the 
king or lords marchers of Wales by their tenants at their firſt 


coming to their lands. 1 /. 294. 2 Last. 528. 


MISNOMER, is the uſing one name for another. ——In 
caſes of miſnomer, where there is an original iſſued againſt 
a man, or a bill of indictment exhibited againſt him, by a 
wrong chriſtian name; if proceedings were had upon that 
writ or indictment, they could not finally affect him. If he 
was to be arreſted by proceſs upon ſuch writ or indictment, 
he might have an action of treſpaſs and falſe impriſonment 
againſt the officer; nay, if he made oppoſition, and killed 
him, it would be but manſlaughter. But notwithſtanding 
all this, to prevent any poſſible danger to this man's liberty 
or property, though he could not effectually be hurt by it, 
the law allows him time to come in and plead that miſno- 
mer to the writ or bill, and it ſhall abate for that reaſon, and 
the defendant not be put to anſwer, though he is in court, 
Str. 156. 

* it is requiſite that a purchaſer be named by the 
name of baptiſm and his ſurname, and that ſpecial heed be 
taken to the name of baptiſm, for that a man cannot have 
two names of baptiſm, as he may have divers ſurnames. 
Yet in ſome caſes, though the name of baptiſm be miſtaken, 
the grant is good. Thus a 20% is a good name of purchaſe, 
without a chriſtian name; and ſo it is, if a chriſtian name 


de added and miſtaken, as Em for Emelyn. So if lands be 
| given 
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given to Robert earl of Pembroke, where his name is Henry, or 
to George biſhop of Norwich, where his name is = ; for in 
theſe and the like caſes there can be but one of that dignity 
or name. And therefore ſuch a grant is good, albeit the 
name of baptiſm be miſtaken, 1 ff. 3. 

If the defendant omits to plead a miſnomer, he may be 
taken in exvcution by the wrong name. Str. 1218. 

If there be a corporation aggregate, as mayor and common- 
alty, dean and chapter, the mayor or dean need not be 
named by his chriſtian name, becauſe that ſuch a corporation 
ſtandeth in lieu both of the chriſtian name and ſurname. 
2 Inſt. 666. 

A grant to one who is an eſquire, by the name of ſuch an 
one knight, is void; becauſe knight is part of the name of a 
man, as much as his chriſtian name. L. Raym. 303. 

A baſtard, after he hath gained a name by reputation, 
may purchaſe by his reputed name. 1 Inft. 3. 

A woman was indicted by the name of Elizabeth Newman, 
alias Judith Hanceck, and it was quaſhed for that reaſon 
becauſe a perſon cannot have two chriſtian names, L. Raym. 
502, | 


MISPLEADING. If in prong any thing be omitted 
which is effential to the action or defence; as if the plaintiff 
doth not merely ſtate his title in a defective manner, but ſets 
forth a title that is wholly defective in itſelf; or if to an ac- 
tion of debt the defendant pleads not guilty, inſtead of nil de- 
bet ; this miſpleading is fatal, and cannot be cured by ver- 
dict. 3 Black. 395. 


MISPRISION, (a term derived from the old French me/- 
pris, a neglect or contempt,) is generally underſtood to be of 
all ſuch high offences as are under the degree of capital, but 
nearly bordering thereon : and it is faid, that a miſpriſion is 
contained in every treaſon and felony whatſoever ; and that, 
if the king ſo pleaſe, the offender may be proceeded agaiuſt 
for the miſpriſion only, 4 Black. 119. 


Miſpriſion of trea/on conſiſts in the bare knowledge and 


concealment of treaſon, without any degree of aſſent there- 
to; for any aſſent makes the party a principal traitor. This 
concealment becomes criminal, if the party apprized of the 
treaſon doth not, as ſoon as conveniently may be, reveal the 


ſame to a magiſtrate, Id. 120, 
Miſpriſion 
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Miſpriſion of felony is alſo the concealment of a felony 
which a man knows, but never affented to; for, if he aſſent- 
ed, this makes him either principal or acceffary. And the 
puniſliment of this, in a public officer, by the ſtatute 3 Ed. 1. 
c. 9. is impriſonment for a year; in a common perſon, im- 
priſonment for a leſs, difcretionary, time; and, in both, fine 
and ranſom at the pleaſure of the court. 1d. 121. 


MISUSER, is an abuſe of any liberty or benefit. A char. 
ter of a corporation may be ſorfeited by miſuſer ; ſo alſo an 
office, cither public or private; as if a judge takes a bribe, or 
a park-kceper kills deer without authority. 2 Black. 153. 


MITTIMUS, is a writ for removing and transferring re- 
cords from one court to another : and is alſo a precept in 
writing, under the hand and ſeal of a juſtice of the peace, 


directed to the gaoler, for the receiving and fafe keeping of 


an oſſender, until he is delivered by law. 2 1nft. 590. 


MIXT TTFHES, are thoſe which ariſe not immediately 
from the ground, but from things immediately nouriſhed by 
the ground; as by means of goods depaſtured thereupon, or 
otherwiſe nouriſhed with the fruits thereof; as colts, calves, 


lambs, chickens, milk, cheeſe, eggs. 


MODUS DECIMANDI is, when lands, tenements, or 
fome annual certain ſum, or other proſit, hath been given, 
time out of mind, to a parſon and his ſucceflors, in full ſatis- 
faction and diſcharge of tithes in kind in ſuch a place. 
2 Co. 47. For which, ſee TIrHxs. 


| 'MOIETY, is the hilf of any thing. 


' MOLENDINUM, a mill, et ad molendinum, is a writ 
that lies, where a man, by uſage, time out of mind, hath 
ground his corn at the mill of a certain perſon, and after- 
wards goeth to another mill with his corn, thereby with- 
drawing his ſuit to the former; and this writ lies eſpecially 
for the lord againſt his tenants, who hold of him to do ſuit 
at his mill. Put now - remedy in this and the like caſes is 
commonly turned into an aCtion upon the caſe. 


MONETAGIUM, a mintage, or privilege of minting or 
doĩning money. It alſo ſignified a certain tribute paid by the 
5 | tenants 
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tenants every third year, to ſuch of the lords as had the pri- 
vilege of coinage. For anciently divers lords of manors, and 
others, had the privilege of coining money; but this was 
uſually done by ſpecial grant from the king, or by preſcrip- 
tion, which ſuppoſes one; and therefore was derived from, 
and not in derogation of, the royal prerogative. Beſides that 
they had only the profit of the coinage, and not the power 
of inſtituting either the impreſſion or denomination, but 
had uſually the ſtamp ſent them from the exchequer. 
1 Black. 277. 


MONEY, is faid to be the common meaſure of all com- 
merce throughout the world, and conſiſts principally of three 
parts; the material whereof it is made, _ gold or filver 
the denomination or intrinſic value, given by the king, by 
virtue of his prerogative z and the king's ſtamp thereon, for 
as Wax is not a ſeal without a print, ſo metal is not mo 
without an impreſſion. 1 Inf. 207. 1 Hale's Hi. 188. 

In order to fix the value, the weight and ſineneſs of the 
metal are to be taken into conſideration. When a given 
weight of gold and ſilver is of a given fineneſs, it is then of 
the true ſtandard, and called ſterling metal; and of this 
ſterling metal all the coin of the kingdom muſt be made, by 
the ſtatute 25 Ed. 3. fl. 5. c. 13. And no perſon can be in- 
forced to take in payment any money but of gold or ſilver, 
except of ſums under ſixpence. And by the ſtatute 14 G. 3. 
c. 42. no tender of payment in ſilver money, exceeding 251. 
at one time, ſhall be a ſufficient tender in law, for more 
than its value by weight, at the rate of 557. 2d. an ounce. 
1 Black. 278. 2 Inſt. 577. 1 Hales Hiſt. 195. 

The king may, by his proclamation, legitimate foreign 
coin, and make it current money of this kingdom, according 
to the value impoſed by ſuch proclamation; and therefore 
both Engliſh money, coined by the king's authority, and fo- 
reign money made current by proclamation, are within the 
denomination of lawful money of England. But of this lat- 
ter ſort there is none at preſent in England ; Portugal money 
being only taken by conſent, as approaching neareſt to our 
ſtandard, and falling in tolerably well with our diviſions of 
money into pounds and ſhillings; but no perſon is obliged to 
take it. 1 Hale's Hift. 192. 1 Black. 278. 4 Black. 89. 

Any piece of money coined is of value according to the 
proportion it bears to other current money, and that without 
proclamation, And though there is no act of a 
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order of ſtate for guineas as they are taken, yet being coined 
at the mint, and having the king's impreſſion, they are lawful 
money, and current at the value for which they were coined. 
In legal proceedings, they ſhould be deſcribed as pieces of gold 
called guineas, of ſuch a value. & Mod. 7. Carth. 255. 

Money paid into court is, where the defendant partly con- 
ſeſſes the action, and pleads a tender, or offers payment, of 
what he acknowledges to be due. In which caſe, he uſuall 
Pays into the hands of the proper officer of the court as — 
as he acknowledges due to the plaintiff, together with the coſts 
hitherto incurred, (but if he pleads a tender before the action 
brought, then without coſts,) in order to prevent the expence 
of any farther proceedings. If, after the money paid in, the 
plaintiff proceeds in his ſuit, it is at his own peril; for, if he 
doth not prove more due than is ſo paid into court, he ſhall 
be nonſuited and pay coſts to the defendant ; but he ſhall ſtill 
have the money ſo paid in, for that the defendant has ac- 


knowledged to be his due. 3 Black. 304. 


MONKS, from jyovo;, ſolus, were originally perſons that 
led a ſolitary life, having retired from the world by reaſon of 
the perſecutions which attended the firſt ages of the church, 
and lived in deſarts and places moſt private and unfrequented, 
in hopes to find that peace and comfort among beaſts which 
were denied them amongſt men. And this being the caſe of 
ſome very extraordinary perſons, their example gave ſo much 
reputation to retirement, that the practice was continued, 
when the reaſon ceaſed which firſt began it. And after the 
empire became chriſtian, inſtances of this kind were nume- 
rous; and thoſe whoſe ſecurity had obliged them to live ſe- 
parately and apart, became afterwards united into ſocieties, 
and the places where they agreed to live together under cer- 
tain rules and orders were called monaſteries. 


MONOPOLY, is a licence or privilege allowed by the king, 
for the ſole buying, ſelling, making, working, or uſing of 
any thing; whereby the ſubject in general is reſtrained from 
that liberty of manufacturing or trading which he had beforc. 
Theſe monopolies were carried to an enormous height during 
the reign of queen #1/izabeth, and in the former part of the 
reign of king James the firſt, but were in a great meaſure 
remedied by the ſtatute 21 Ja. c. 3. which declares ſuch 
monopolies to be contrary to law and void; except as to pa- 


tents, not exceeding tlie grant of 14 years, to the authors of 
new 
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new inventions, and ſome other particular exceptions : and 
monopoliſts are puniſhed with forfeiture of treble damages 
and double coſts, to thoſe whom they attempt to diſturb z 
and if they procure any aCtion, brought againſt them for theſe 
damages, to be ſtayed by any extrajudicial order, other than 
of the court wherein it is brought, they incur a præmunire. 


4 Black. 159. 


MONTH. There are in common uſe two ways of cal- 
culating months, either as /unar, conſiſting of twenty-eight 
days, the ſuppoſed revolution of the moon, thirteen of which 
make a year; or, as calendar months, of unequal lengths, 
commencing on the firſt day of the calends of each month, 
whereof in a year there are only twelve. A month in law is 
a lunar month, or twenty-eight days, unleſs. otherwiſe ex- 

reſſed; not only becauſe it is always one uniform period, 
but becauſe it falls naturally into a quarterly diviſion by 
weeks. Therefore a leaſe for twelve months is only for 
forty-eight weeks; but if it be for a twelve-month, in the 
ſingular number, it is good for the whole year. 2 Black. 141. 

But in eccleſiaſtical matters, as in caſe of the lapſe of 
livings, or the time for bringing prohibitions, the rule for 
the calendar months is obſerved. 3 At. 346. 


MONUMENT, or tombſtone, in a church or church-yard, 
deſcends to the heir, in nature of an heir loom, And if any 
perſon takes away or defaces the ſame, he is liable to an ac- 
tion from the heir. And if any one ſteals the ſhroud of a 
dead body, it is felony; for the property thereof remains in 
the executor, or whoever was at the charge of the funeral. 
2 Black. 429. 


MOOR GAME. Beſides the general penalties for de- 
—_— the game, it is enacted by the 13 G. 3. c. 55. that 
no perſon ſhall kill, ſell, buy, or have in his poſſeſſion any 
heath fowl, commonly called b/ack game, between Dec. 10. 
and Aug. 20. nor any grouſe, commonly called red game, be- 
tween Dee. 10 and Aug. 12. on pain of forteiting, for the firſt 
oftence, not exceeding 20/. nor leſs than io/.; for the ſecond 
_ every ſubſequent offence, not exceeding 30/, nor leſs than 
201, 

And by the 13 C. 3. c. 18. if any perſon ſhall kill any 
moor game or heath game in the night time, or on a Sunday 
or Chriſtmas-day, he ſhall incur the like forfeiture for the 

9 firſt 
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firſt and ſecond offence, and for the third offence he ſhall 
forfeit 501. 


MORT D'ANCESTOR. An aſliſe of mort d' anceſtor is 
a writ that lieth where, after the deceaſe of a man's immedi. 
ate anceſtor, as where his father, mother, brother, ſiſter, 
uncle, aunt, nephew, or niece, die ſeiſed, a ſtranger abateth; 
in which caſe, if the demandant proves theſe particulars, and 
that he is the next heir, he will have judgment to recover 
poſſeſſion. 1 If. 159. a. 

But this courſe of proceeding is ſeldom uſed; the remedy 
being rendered now more eaſy by ejectment. 


MORTGAGE: 


1. Mortgage, hat. 

2. Of the eflate which the mortgagee hath in the pre. 
miſes. 

3. Mortgage a perſonally. 

4. 97 purchaſing in a prior incumbrance, 

5. Of propertioning between tenant for life and the re- 
mainder man. 

6. Of re-entry on payment or tender. 

7. Account to be made by the mortgagee, 

8. Of the equity of redemption. 

9. Of forecl;ſure. 


1. Mortgage, what. 


EsTaTEs held in vadio, in gage, or pledge, are of two 
kinds; vivum vadium, or living pledge; and mortuum va- 
dium, dead pledge, or mortgage. . 

Viuum vadium, or living pledge, is when a man borrows 
a ſum of money of another, and grants him an eſtate to hold 
till the rents and profits ſhall repay the ſum ſo borrowed. 
This is an eſtate conditioned to be void, as ſoon as ſuch 
ſum is raiſed. And in this caſe, the land or pledge is ſaid to 
be living; it ſubſiſts and ſurvives the debt; and, immediately 
on the diſcharge of it, reſults back to the borrower. 
2 Black. 157. 

He that mortgages or pawns, is called the mortgagor; and 


he to whom the mortgage or pawn is made, is called the 
mor. gagee. 


8 Iortuum 
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Mortuum vadium, a dead pledge, or mortgage, (which is 
much more common than the other,) is, where a man bor- 
rows of another a ſpecific ſum, and grants him an eſtate in 
fee, on condition that if he, the mortgagor, ſhall repay to 
the mortgagee the ſaid ſum on a certain day mentioned in 
the deed, that then the mortgagor may re-enter on the 
eſtate ſo granted in pledge; or, as is now the more ufual 
way, that the mortgagee ſhall reconvey the eſtate to the 
mortgagor z in this caſe, the land which is ſo put in pledge 
is, by /azv, in caſe of non-payment at the time limited, for 
ever dead and gone from the mortgagor; and the mortgagee's 
eſtate in the land is then no longer conditional, but abſo- 
lute. Bid. 

But as it was formerly a doubt, whether by taking ſuch 
eſtate in fee it did not become liable to the wife's dower and 
other incumbrances of the mortgagee, (though that doubt hag 
been long ago over-ruled by the courts of equity, ) it is there- 
fore become uſual to grant only a long term of years, by way 
of mortgage, with condition to be void on repayment of the 
mortgage money: which courſe hath been ſince continued, 
rincipally becauſe, on the death of the mortgagee, ſuch term 
. veſted in his perſonal repreſentative, who alone is 
entitled in equity to receive the money lent, of whatever na- 
ture the mortgage may happen to be. Bid. 

As a man may make a feoffment in fee in mortgage, or a 
leaſe for a term of years, ſo he may make a gift in tail, or 
a leaſe for term of life in mortgage. Litt. ſect. 333. 

If a man mortgageth his goods, chattels, and debts for a 


valuable conſideration, and the mortgagee permits the mort-- 


gagor to keep poſſeſſion, and to have the ordering, ſelling, 
and diſpoſing thereof, this is fraudulent againſt creditors 
and if the mortgagor becomes bankrupt, the mortgagee ſhall 
only come in for his proportionable ſhare under the commiſ- 
ſion: for the mortgagee of goods moveable and things in 
action is the true owner thereof; and therefore they ought 
to be delivered to him as much as they may or poſlibly can 
be; that is to ſay, by delivering the goods themſelves ſpecifi- 
cally, or the key of the warehouſe wherein they are, with 
the poſſeſſion thereof, and by delivering the muniments, 
ks, and writings relating to the things in action, and 
enabling the mortgagee to reduce the ſame into poſſeſſion by 
action or ſuit. 1 Wilf. 260. 
If a copyholder in tee ſurrenders to the uſe of the mort- 
gagee in fee, and before preſentment in the lord's court be- 
Vo. II, K comet 
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comes bankrupt, though this ſurrender is void in law for 
want of a prefentment, yet the ſurrender binds the land in 
equity, and the aſſignee of the bankrupt ſhall not be in a 
better caſe than the bankrupt himſelf, who was by this ſur- 
render bound in equity. 2 Salk. 449. 


2. Of the eflate which the mortgagee hath in the premiſes, 


A MorTGaGcEs is eſteemed in poſſeſſion on executing 
the mortgage deed; and if the mortgage money be not paid, 
whereby the land is forfeited, he may bring ejectment with- 
out actual entry. 2 Lil. Abr. 203. 

The mortgagee, with regard to the inheritance, is a truſ- 
tee for the mortgagor till a forecloſure. 2 Bac. Abr. 83. 
1 Att. 605. | 

Where the mortgagee of a leaſehold eſtate hath not cove- 
nanted, that he will procure the /ives to be filled up, the 
mortgagee may do it; and on adding the expence of renewal to 
the principal of the mortgage, it ſhall carry intereſt. 3 Atk. . 

Where the mortgagor, being in poſſeſſion, commits 2vafte, 
he may be reſtrained by injunction; for the whole eſtate is 
a ſecurity.—50 if the mortgagee cuts down timber, and doth 
not apply the money ariſing from the ſale, in ſinking the in- 
tereſt and principal, the mortgagor may have an injunction 
to ſtay walte. 3 Atk. 210. 723. 

A mortgagee cannot preſent on an avoidance of a church, 
becauſe it doth not leſſen his debt. 9 Med. 2. 3 Ath. 559. 

If a mortgagor, retaining the poſſeſſion, levies a fine to a 
ſecond mortgagee 3 this ſhall not bar the firſt mortgagee.— 
So a fine levied by the mortgagee, and five years non-claim, 
will not bar the mortgagor of his equity of redemption. 
1 Lev. 272. 1 Vern. 152. 

A mortgagor in poſſeſſion is not liable to account for the 
rents and profits to the mortgagee; for he ought to take 
the legal remedy to get into poſſeſſion. 3 At. 244. 

Where a mortgage is aſſigned with the concurrence of the 
mortgagor, the intereſt paid to the mortgagee by the aſſignee 
{hall be taken as principal, and carry intereſt ; but where it 
is aſſigned without the conſent of the mortgagor, the aſſignee 
muſt take it only upon the ſame terms with the aſſignor. 
3 Ath. 271. 


3. Mortgage a perſonalty. 


Ir there is a mortgage in fee, and two deſcents caſt, and 


there is more due on it than the value of the land, and though 
5 the 
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the mortgagor ſays he will not redeem; yet it ſhall go to the 
executor, and not to the heir, the equity of redemption not 
being forecloſed nor releafed. 2 Vern, 367. 

If the heir of the mortgagee forecloſes the mortgagor, yet 
the land ſhall go to the executor, unleſs the heir thinks fit 
to pay him the mortgage money; and then he may have the 
benefit of the mortgage. 2 Vern. 67. 

So a deviſe of all a man's goods and mortgages to his exe- 
cutors is a good deviſe, and will paſs all the lands mortgaged. 
Cro. Car. 37. 

For the eſtate in land is the ſame thing as the money due 
upon it. It will be liable to debts; it will go to executors; 
it will paſs by a will not made and executed with the ſo- 
lemnities required by the ſtatute of frauds; and the aſſign- 
ment of the debt will draw the land after it. Bur. Mangsf. 
978. 

If a man mortgage lands, and covenants to pay the money, 
and dies, the perſona! eſtate of the mortgagor ſhall, in fa- 
vour of the heir, be applied to exonerate the mortgage: ſo 
it is if there was no covenant, if the mortgagor had the 
money; becauſe it was his debt, and he is bound to make 
it good, though the land be a defective ſecurity. 2 Salk. 449. 

But this exoneration ſhall not be allowed, unleſs there be 
perſonal aſſets ſufficient to pay all legacies ; for the mort- 

ge ſhall be paid out of the land if there be not perſonal aſ- 
ets to pay the legacies: and if by ſuch payment aſſcts fall 
ſhort, the legatees may make ſuch mortgagee refund. 
2 Salk. 450. 

Alſo, this exoneration ſhall not be allowed to a deviſee of 
lands; as where lands were mortgaged, and afterwards de- 
viſed to A. for life, remainder to B. in fee, and the deviſor 
makes A. executor, and leaves aſſets ſuſſicient to pay the 
debts. B. prayed, that the aſſets might go to the payment 
of the mortgage. But the court took a difference — 
heir and deviſee; that though the heir ſhall be relieved in ſuch 
caſe, yet the deviſee ſha!l not; and decreed, that the tenant 
for life and remainder man ſhould each pay their reſpective 
proportions in order to redeem. ' 1 Cha. Ca. 271. 
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4. Of purchaſing in a prior incumbrance, 


IF lands are thrice mortgaged, the third mortgagee may 
buy in the firſt incumbrance to protect his own mortgage; 
and he ſhall hold againſt the ſecond mortgagee, if ſuch #-- 
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cond mortgagee do not ſatisfy him the money he paid on 
the firſt, and alſo his own money which he lent on the laſt 
mortgage. 2 Ventr. 338. Str. 689. 

And the reaſon is, becauſe the legal eſtate is in the firſt 
mortgagee, and the court will not take away that benefit 
from him, provided he had no notice of the ſecond at the 
time he bought in the third. 2 Ak. 53. 

For the courts of equity never protect purchaſors of prior 
incumbrances, but where ſuch purchafors came in for a 
valuable conſideration without notice of a meine incum- 
brance. 2 Ventr. 339. | 

In like manner, a ſecond mortgagee may protect himſelf, 
by purchaſing an old judgment or ſtatute precedent to the 
firſt mortgage ; and ſhall not be impeached in equity, but 
upon payment of all that is due to him in both reſpeCts, 
2 Lil. Abr. 206. 2 Vern. 160. 279. 

Where the mortgagee has a bond likewiſe from the mort- 
gagor, the mortgagor in his life-time may redeem the mort- 
gage, without paying off the bond debt; otherwiſe it is as 
to the heir at law, becauſe the moment he redeems the eſtate, 
it ſhall be aſſets in his hands; and for this reaſon the court 
compels him to diſcharge the bond as well as the mortgage, 
2 Ath. 53. | 

A bond may likewiſe be tacked to a judgment; and the 
reaſon is, becauſe the judgment creditor, by virtue of an elegit, 
may bring an ejeftment, and hold upon the extended value : 
ard as he has the legal intereſt in the eſtate, the court will 
not take it from him. 2 Ah. 53. 

If a man hath two real eſtates, and mortgages both to one 
perſon, and afterwards only one of them to a ſecond mort- 
gagee, who had no notice of the firſt ; the court, in order 
to -relieve the ſecond mortgagee, will direct the firit to 
take his ſatisfaction out of the eſtate only which is not 
mortgaged to the ſecond mortgagee, if that is ſufficient to 
ſatisfy the firſt mortgage, even though the eſtates deſcend to 
two different perſons. For it is a rule in equity, that if a 
creditor hath two funds, he ſhall take his ſatisfaction out of 
that fund on which another creditor hath no charge. 
2 Atk. 446. 


5. Of proportioning between the tenant for life and remainder man. 


TxxANT for life, out of the annual profits, muſt keep 
down the intereſt ; and it is now ſettled, that, in order to 
| redeems 
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redeem, the tenant for life muſt pay one third, and the re- 
mainder man, or reverſioner, two thirds. 1 Fern. 70. 
- Cha. Ca. King. 30. 

A jointreſs, paying off the mortgage, ſhall hold over, till ſhe 
and os executors are repaid with intereſt. 1 Vern. 214. 
1 Cha. Ca. 271. 

The 4vidow of a mortgagor ſhall not be debarred of her 
dower and right, unleſs ſhe legally joined with her huſband 
in the mortgage, or otherwiſe lawfully barred herſelf from 


ſuch her dower or right. 4 & 5 V. c. 16. /. 4. 


6. Of re-entry on payment or tender. 


Ir the mortgagor die before the day of payment, his heir 
may pay or tender the money; and if the mortgagee refuſe 
to receive it, the heir may enter. Alſo, the executor or 
adminiſtrator of the mortgagor may pay or make tender. 
1 Inft. 205, 6. 

Although a convenient time before ſunſet be the laſt time 
given to the mortgagor to tender, yet if he tender it to the 
perſon of the mortgagee at any time of the day of payment, 
and he refuſeth it, the condition is ſaved for that time. 
1 Inſt. 206. a 

And he may tender the —_ in purſes or bags, without 
ſhewing or telling the ſame; for he doth that which he 
ought ; namely, to bring the money in purſes or bags, which 
1s the uſual manner of carrying money; and then it is the 
part of him that is to receive it, to put it out and tell it. 
1 Inft. 208. 

It no place is mentioned in the mortgage deed, at which 
the money ſhall be paid, it is not ſufficient for the mort- 
gagor to tender it upon the land, but he muſt ſeek the mort- 
gagee, if he be then in any other place within the realm 
of England, But otherwiſe it is of a rent iſſuing out of 
land ; for, in that caſe, it is ſufficient that the rent be ten- 
dered upon the land out of which it iſſues. 1 Ine. 210. 

But if the mortgagee be out of the realm of Eugland, the 
mortgagor 18 not — to ſeek him, or to go out of the 
realm unto him; and for that the mortgagee is the cauſe 
that the mortgagor cannot tender the money, the mort- 
gagor ſhall enter into the land, as if he had duly tendered 
it according to the condition. 1 If. 210. 

The mortgagee refuſing to receive his money upon 
tender after | +, yoRay ſhall loſe his intereſt from the tender. 
I Cha, Ca. 29. 
| | E 3 | If 
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If the mortgagee, before the day of payment, makes his 
executors and dies, and his heir entereth into the land as he 
ought ; the mortgagor ought to pay the money, at the day 
appointed, to the executor, and not to the heir; unleſs the 
condition be, that the mortgagor ſhall pay the money to the 
mortgagee, or his heirs ; and then it ſhall be paid to the heir 
accordingly. Litt. ſef. 339. 

And here note, that the exccutor doth more repreſent the 

erſon of the teſtator, than the heir doth that of the anceſtor; 
Foe though the executor be not named, yet the law appoints 
him to receive the money; but ſo doth not the law appoint 
the heir, unleſs he be named. 1 1nft. 209, 210. 

But if the condition be, to pay the money to the mort- 
gagee, his heirs or executors, then the mortgagor hath his 
eleCtion to pay it cither to the heir or executor. 1d. 210. 

If it be to pay the money to the mortgagee, his heirs or 
aſſigns, the mortgagor ought to pay it to the heir and not 
to the executor : for the executor in this caſe is not an 
aſſign in law ; becauſe, by being made executor, the eſtate is 
not aſſigned over to him. Id. 210. 

But if the mortgagee actually aſſigns the eſtate over, the 
mortgagor in this caſe may pay the money to the firſt mort- 

agee or the ſecond mortgagee at his election; and if the 

rſt mortgagee dies, the mortgagor may pay the money 
either to the heir of the firſt mortgagee, or to the ſecond 
mortgagee z for the law will not inforce the mortgagor to 
take knowledge of the ſecond mortgage, nor of the validity 
thereof, but at his pleaſure ; and the firſt mortgagee and his 
heirs are expreſsly named in the condition. 1d. 

A mortgagee may refuſe to part with the title deeds till 
his money is paid; but ought not to deny an inſpection of 
the deeds in his hands, when he hath notice to be paid off. 
2 Ath. 332. 

The mortgage money being paid, the mortgagor ſued to 
have the mortgage deed delivered up to him, but not al- 
lowed; becauſe then the mortgagor may charge the mort- 
gagee for the profits paſt, Toth. 229. 

And if the mortgage deed were given up, this is not 
ſufficient to reſtore the eſtate, but there muſt be a re-con- 
veyance; whereas the giving up a bond is in law an extin- 
guiſhment of the debt. 1 Salk. 157. 1 Ath. 520. 

By the 7 G. 2. c. 20. in actions at law or ejectments con- 
cerning mortgages, no ſuit in equity being then depending 
to forecloſe or redeem ſuch mortgage, the . 

tender, 
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tender, or payment into court, of principal, intereſt, and 
coſts, ſhall be diſcharged ; and by rule of court, the mort- 
gagee may be compelled to ſurrender or re-convey. 


7. Account to be made by the mortgagee. 


A MORTGAGEE in poſſeſſion is not obliged to lay out 
money any further than to keep the eſtate in neceſſary 
repair; but if he has expended any ſum in ſupporting the 
mortgagor's title where it has been impeached, he may add 
this to the principal, and it ſhall carry intereſt. 3 At. 518. 

A mortgagee ſhall not be allowed for his trouble in re- 
ceiving the rents of the eſtate himſelf ; but if an eſtate lies 
at ſuch a diſtance as obliges him to employ a bailiff to re- 
ceive them, what he paid to the bailiff ſhall be allowed. 
3 At. 518. 

Generally, though intereſt is in arrear when the mortgage 
is paid off, a mortgagee ſhall not have intereſt for that intereſt, 
2 Ath. 332. 

A proviſo in a mortgage deed, that if intereſt ſhall be be- 
hind for ſix months, it ſhall then be accounted principal and 
carry intereſt, is void; for to make intereſt principal, it is 
requiſite that intereſt be firſt grown due ; and after that, an 
agreement concerning it may make it principal. 2 Salk. 449. 

For an agreement to turn intereſt upon a mortgage into 
principal, muſt be done fairly, and is generally upon the ad- 
vance of freſh money. 2 Atk. 331. 

In taking an account from the mortgagee, of the rents and 
profits of the eſtate after he has come into poſſeſſion of it, 
ti. court commonly directs annual rents to be made; but 
not ſo, in an account of perſonalty. 2 Atk. 410. 


8. Of the equity F redemption. 


Trovcn a mortgage be forfeited, and thereby the eſtate 
abſolutely veſted in the mortgagee at the common law; 
yet a court of equity will conſider the real value of the tenes» 
ments compared with the ſum borrowed, And if the eſtate 
be of greater yalue than the ſum lent thereon, they will allow 
the mortgagor at any reaſonable time to recall or redeem the 
eſtate, paying to the mortgagee his principal, intereſt, and 
coſts. . This reaſonable advantage, allowed to the mortga- 
gors, is called the equity of redemption. 2 Black. 159. * 

An equity of redemption is always conſidered as an eſtate 
in the land; for it may be deviſed, granted, or intailed with 

| K 4 remainders, 


— 


2 2 —— 


— 


— - - 


TTT 
— - —_ . — * 5 


| 
' 
| 
i 


a _ — 


136 MOR 


remainders, and ſuch intail and remainders may be barred 
by fine and recovery; and therefore cannot be conſidered 
as 2 mere right only, but ſuch an eſtate whereof there 
may be a ſeiſin; the perſon, therefore, entitled to the equity of 


* redemption is conſidered as the owner of the land, and a 


mortgage in fee is conſidered as perſonal aflets. 1 Atk. 60g, 

In order to prevent fraudulent mortgages, it is enacted by 
the 4 & 5 W. c. 16. that “ if any perſon ſhall borrow any 
« money, and for the payment thereof ſhall acknowledge 
« any judgment, ſtatute, or recognizance; and afterwards 
« ſhall mortgage his lands, and not give notice to the mort- 
cc gagee of ſuch judgment, ſtatute, or recognizance, he ſhall 
« forfeit his equity of redemption.” /. 2, 

And “ if any ꝓerſon having once mortgaged, ſhall again 
« mortgage without giving notice of the firſt mortgage to 
« the ſecond mortgagee, he alſo ſhall forfeit his equity of 
« redemption.” /. 3. 

Provided, “ that the under-mortgagees may redeem the 
cc former mortgages, on payment of principal, intereſt, and 


“ coſts, to the prior mortgagees.” /. 4. 


9. Of forecleſure. 


As the mortgagor hath a right to ca Il on the mortgagee, 
who hath poſſeſſion of his eſtate, to deliver it back, and 
account for the rents and profits received, on payment of 
his whole debt and intereit; ſo, on the other hand, the 
mortgagee may either compel the ſale of the eſtate in order 
to get the whole of his money immediately, or elſe call upon 
the mortgagor to redeem his eſtate preſently, or, in default 
thereof, to be for ever foreloſed from redeeming the ſame ; 
that is, to loſe his equity of redemption. 2 Black. 159. 

An _ cannot be forecloſed, without a day to ſhew 
cauſe after he comes of age; but the proper way in ſuch 
caſes is, to decree the lands to be ſold to pay the debts. 
i Vern. 295. 
lt is a rule eſtabliſhed in equity, analogous to the ſtatute 
of limitation, that after T-wenty years poſſeſſion of the mort- 
gagee, he ſhall not be diſturbed, unleſs there be extraordi- 
nary circumſtances ; as in the caſe of femes covert, infants, 
and the like. 2 Vent, 340. 3 All. 313. | 

In a cafe before lord Hardwicke, Feb. 28, 1740, on a bill 
brought for a redemption after twenty-five years poſſeſſion, 
the defendant by his anſwer ſubmitted to be redeemed, 
notwithſtanding the length of time; lord Hardawicke ſaid, 

| he 
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he ſaw no colour for the redemption ; but on the defendant's 
ſubmiſſion, he decreed an account, and ordered the plaintiff 
to pay in ſix months, and thereupon the defendant to re- 
convey 3 but in default of the plaintiff's payment as aforeſaid, 
the bill was to be diſmiſſed. 2 Ak. 140. 
Finally; June 26; 1745, in the caſe of Aggas and Pickerell, 
a bill was brought to redeem, after the mortgagee had been 
thirty years in poſſeſſion. The defendant pleaded the ſtatute 
of limitation in bar, and inſiſted on the length of time that he 
ad been in quiet poſſeſſion. Lord Hardwicke was in great 
doubt whether the defendant could plead the ſtatute z for 
inſiſting on the length of time againſt a bill to redeem, is 
only a kind of equitable bar, and by way of analogy to the 
ſtatute of limitation. But after a further hearing, and 
conſideration of all the caſes, he allowed the plea. 3 Att. 


225. 


MORTMAIN, (mortua manuz, ) is where lands and tene- 
ments are given to any corporation, ſole or aggregate, eccle- 
ſiaſtical or temporal; and is called mortmain, as coming into 
a dead hand ; becauſe the lords of them could receive nothing 
of the alienee, any more than from a dead hand, but loſt 
their eſcheats and ſervices before due to them. 1 Inf. 2. 

By the 9 G. 2. c. 36. no lands or tenements, or money 
to be laid out thereon, ſhall be given for, or charged with, 
any charitable uſe whatſoever, unleſs by deed indented, ex- 
ecuted in the preſence of two witneſſes twelve calendar 
months before the death of the donor, and inrolled in the 


court of chancery within fix months after its execution, 


(except ſtocks in the public funds, which may be transferred 
within ſix months previous to the donor's death,) and unleſs 
ſuch gift be made to take effect immediately, and be with- 
out power of revocation : and all gifts in any other manner 
or form ſhall be void. Provided, that this ſhall not extend 
to the two univerſities, or their colleges, or to the ſcholars 
upon the foundation of Eaton, Winchefter, and Weſtminſter : 
yet ſo that no college ſhall be at liberty to purchaſe more 
advowſons, than are equal in number to one moiety of the 
fellows, or perſons uſually ſtyled and reputed as fellows z or 
where there are none ſuch, then to one moiety of the ſtu- 

dents upon the reſpective foundations. 
If a man deviſeth lands to truſtees to be turned into money, 
and that money to be laid out in a charity, it.is not good wich 
< in 
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in the act, for it is an intereſt ariſing out of land. So a de- 
viſe of a mortgage, or of a term for years, to a charity is not 
good; for the words of the ſtatute are, that the lands ſhall 
not be charged with any charitable uſe whatſoever. So alſo 
money given to be laid out in lands, is expreſsly within the 
ſtatute; but money given generally, is not: and the truſtees 
are not reſtrained from laying out that money in land, if they 
think proper, provided that it be not required of them ſo to 
diſpoſe thereof by the act of donation. 


MORTUARY, ſeems to have been originally an oblation 
made at the time of a perſon's death. In the Saxon times 
there was a funeral duty to be paid, which was called pecunia 
fepulchralis, and ſymbolum anime, or the ſoul-fbot ; which was 
required by the council of Anham, and inforced by the laws 
of king Canute ; and was due to the church which the party 
deceaſed belonged to, whether he was buried there or not. 

1 Still. 171. 

ö Dr. Stilling fleet makes a diſtinction between mortuaries and 
corſe preſents : The mortuary, he ſays, was a right ſettled on 
the church, upon the deceaſe of a member of it; and a 
corſe preſent was a voluntary oblation uſually made at funerals. 
Id. 172. | 

And it ſeemeth that, in ancient times, a man might not 
diſpoſe of his goods by his laſt will and teſtament, without 
| firſt aſſigning therein a ſufficient mortuary to the church. 
| And this, in a conſtitution of archbiſhop Winchelſea, is 

called the principal legacy; ſo denominated, ſaith Lindwood, 
becauſe they who died did bequeath the beſt or ſecond beſt 
of their goods to God and the church, in the firſt place, and 
before other legacies. Lind. 196. 

And in another conſtitution of the ſame archbiſhop, it is 
enjoined, that if a perſon, at the time of his death, have three 
or more quick goods, the firſt beſt ſhall be given to the lord 
of the fee for a heriot; and the ſecond beſt ſhall be reſerved 

| to the church where the deceaſed perſon received the ſacra- 
| ments whilſt he lived. 1d. 184. 

And this was uſually carried to the church with the dead 
corpſe. And Mr. Selden quotes an ancient record, where it 
is recited, that a horſe was preſent at the church the ſame 
day in the name of a mortuary, and that the parſon received 
him, according to the cuſtom of the land and of holy 
church. Seld. Hift. Tith. 287. | 
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Mortuaries are recoverable in the ſpiritual court, unleſs the 
matter turn upon the point of cuſtom z and then a prohibi- 
tion will be granted in order to try the cuſtom at law. Cy. 
Eliz. 151. | 

The variety of cuſtoms with regard to mortuaries, having 
given frequently a handle to exactions on the one ſide, and 
trauds or expenſive litigations on the other, it was thought 
proper by the ſtatute 21 Hen. 8. c. 6. to reduce them to 
ſome kind of certainty. For which purpoſe it is enacted, 
that all mortuaries or corſe preſents ſhall be taken in manner 
following, unleſs where by cuſtom leſs or none at all is due: 
viz. for every perſon who doth not leave goods clear, above 
his debts paid, to the value of ten marks, nothing; for every 
perſon who leaves goods to the value of ten marks, and under 
3ol. 3s. Ad.; if above 3o/. and under 4ol. 65. 8d.; if above 4ol. 
ten thillings. And no mortuary ſhall be paid for the death 
of 2 feme-covert;z nor for any child; nor for any one of 
full age, that is not an houſekeeper ; nor for any wayfaring 
man, but ſuch wayfaring man's mortuary ſhall be paid in 
the pariſh to which he belongs. | 


MOTION in court, is an occaſional application by the 


party or his counſel, in order to obtain ſome rule or order 
of court, and is uſually grounded upon an affidavit of the 
truth of the ſuggeſtion. 3 Black. 304. | 


MOVEABLES, are all ſuch things perſonal as attend a 
man's perſon wherever he goes; in contradiſtinction to things 
immoveable, as houſes and lands. 2 Black. 384. 


MULIER, hath three ſignifications: 1. It ſignifieth a 
woman in general. 2. A virgin. 3. A wife; and this is 
the moſt proper and legal ſignification of it; and a fon or 
daughter, born of a lawful wife, is called filius mulieratus, or 
filia mulierata, a ſon mulier, or a daughter mulier ; and it is 
always uſed in contradiſtinction to a baſtard : thus a baſtard is 
an illegitimate iſſue, and mulier is legitimate. 1 1. 243. 


MUM. By the 27 G. 3. c. 13. a duty is impoſed on the 
importation of mum into Great Britain, and drawbacks are 
to be allowed on the exportation thereof, as ſet forth in a 
ſchedule annexed to the act. | 

And alſo, by the annual malt act, a duty is impoſed on all 
mum made in, or imported into, this kingdom ; which duties 

are 
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are to be under the management of the commiſſioners of tlie 
cuſtoms and exciſe. 


 MURAGE, muragium, is a reaſonable toll, to be taken 
of every cart or horſe coming laden through a city or town, 
for the building or repairing the public walls thereof, due 
either by grant or preſcription. The perſonal ſervice of the 
inhabitants and adjoining tenants in building or repairing the 
walls, was called murorum operatio ; and when this perſonal 
duty was changed into money, the tax ſo gathered was 
called murage. In the city of Che/ter, there are two ancient 
officers called mwrengers, being two of the principal alder- 
men, annually choſen to ſee the walls kept in good re- 
pair; for the maintenance of which, they receive certain 


tolls and cuſtoms. 


MURDER, is where a man of ſound memory, and. of 
the age of diſcretion, unlawfully killeth any perſon under 
the king's peace, with malice forethought, either expreſſed 
by the party, or implied by law; ſo as the party wounded - 
or hurt die of the wound or hurt within a year and a day, 
3 . 47. 3 

By malice expreſt, is meant a deliberate intention of doing 
any bodily harm to another, whereunto by law a perſon is 
not authoriſed. And the evidences of ſuch a malice muſt 
ariſe from external circumſtances, diſcovering that inward 
intention; as, lying in wait, menacings antecedent, former 
grudges, deliberate compaſſings, and the like; which 
are various, according to variety of circumſtances. 1 Hale's 
Hiſt. 451. 

Malice implied, is in ſeveral cafes ; as when one voluntarily 
kills another, without any provocation : for, in this caſe, the 
law preſumes it to be malicious, and that he is a public 
enemy of mankind. Poiſoning alſo implies malice, becauſe 
it is an act of deliberation. Alſo, where an officer is killed 
in the execution of his office, it is murder; and the law im- 
plies malice. Alſo, where a priſoner dieth by dureſs of the 
gaoler, the law implies malice, by reaſon of the cruelty. 
And, in general, any formed deſign of doing miſchief may 
be called malice, and therefore not ſuch killing only as pro- 
ceeds from premcditated hatred or revenge againſt the perſon 
killed, but alſo in many other caſes, ſuch as is accompanied 
with thoſe circumſtances that ſhew the heart to be perverſe] 

wicked, 
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wicked, is adjudged to be of malice prepence, and conſe- 
quently murder. 1 H. H. 455. 2 Haw. 80. 

If two fall out upon a ſudden occaſion, and agree to fight 
in ſuch a field, and each of them goeth and fetcheth his 
weapon, and they go into the field, and therein fight, and 
the one killeth the other, this is no malice prepenſed; for 
the fetching of the weapon, and going into the field, is but 
a continuance of the ſudden falling out, and the blood was 
never cooled. But if there were deliberation, as that they 
meet the next day, nay, though it were the fame day, if 
there were ſuch a competent diſtance of time that in com- 
mon preſumption they had time of deliberation, then it is 
murder. And the law fo far abhors all duelling in cold 
blood, that not only the principal who actually kills the 
other, but alſo his ſeconds, are guilty of murder, whether 
they fought or not. And it is holden, that the ſeconds of 
the party ſlain are likewiſe guilty as acceſſaries. 3 Inf. 51. 
1 Haw. 82. 

By ſtatute 21 Ja. c. 27. if a woman be delivered of a 
baſtard child, and ſhe endeavour privately, either by drown- 
ing or ſecret burying thereof, or any other way, either by 
herſelf, or the procuring of others, ſo to conceal the death 
thereof, that it may not come to light whether it were born 
alive or not, but be concealed, ſhe ſhall ſuffer death as in 
caſe of murder, except ſhe can prove by one witneſs that it 
was born dead. 

If a man have a beaſt, as a bull, cow, horſe, or dog, 
uſed to hurt people, and he hath notice thereof, and it doth 
any body hurt, he is chargeable with an action for it: if he 
hath no particular notice that it did any ſuch thing before, 
yet if it is fere nature, as a lion, a bear, a wolf, yea an ape 
or a monkey, if it get looſe and do harm to any perſon, the - 
owner is liable to an action for the damage: it he have no- 
tice of the quality of any ſuch his beaſt, and uſe all due di- 
ligence to keep him up, yet he breaks looſe and kills a man, 
this is no felony in the owner, but the beaſt is a deodand. 
But if he did not uſe that due diligence, but through negli- 
gence the beaſt goes abroad, after warning or notice of the 
condition, and kills a man, it ſtems to be manſlaughter in 
the owner: but if he did purpoſely let him looſe or wander 
abroad, with deſign to do miſchief, nay though it were with 
deſign only to fright people and make ſport, and it kills a man, 
it is murder in the owner. 1 H. H. 431. 


Sentence, 
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Sentence, in caſe of murder, ſhall be pronounced in open 
court immediately after conviction, in which ſhall be ex- 
preſſed not only the uſual judgment of death, but alſo the 
time appointed for the execution, with the marks of infamy 
directe for ſuch offenders, which time {hall be on the day 
next but one after ſentence paſſed ; and in the mean time 
the priſoner ſhall be kept alone in ſome cell apart from the 
other priſoners, and ſhall be fed with bread and water only. 
And after execution, the body ſhall be diſſected and anato- 
mized; and in no caſe ſhall be buried, unleſs after having 
been ſo diſſected or anatomized. But the judge, if he ſees 
cauſe, may relax or releaſe any of theſe reſtraints or regula- 
tions. 25 G. 2. c. 37. 


MUTA CANUM, (Fr. neut de chiens, ) ſignifies a ken- 
nel of hounds. By the ancient law, upon the death of a 
biſhop or abbot, the king is intitled to fix things: his beſt 
horſe or palfrey, with its furniture ; his cloak or gown, and 
tippet ; his cup and cover; his baſon and ewer; his gold 
ring; and his muta canum, his mew or kennel of hounds. 


2 Inſt. 491. 


MUTE, mutus, is one who is dumb and cannot ſpeak 
or, in caſes of arraignment for felony, who refuſes to ſpeak 
or make anſwer. Heretofore, a perſon ſtanding mute, and 
thereby refuſing to ſtand to the law, was liable to a ſtrange 
and ſevere puniſhment, called pain forte et dure ; the judg- 
ment in which caſe was, that the man or woman ſhould be 
removed to the priſon, and laid there in ſome low and dark 
room, where they ſhould lie naked on the bare earth, with- 
out any litter, ruſhes, or other covering, and without any 
garment about them but ſomething to cover their privy 
ent and that they ſhould lie upon their backs, their 

ads uncovered and their feet, and one arm to be drawn 
to one quarter of the room with a cord, and the other arm 
to another quarter, and in the ſame manner to be done with 
their legs; and there ſhould be laid upon their bodies iron 
and ſtone, as much as they might bear and more z and the 
next day following, to have three morſcls of barley bread, 
without any drink; and the ſecond day to drink thrice of the 
water next to the houſe of the priſon (except running water) 
without any bread; and this to be their diet until they were 
dead. 2 Inſt, 178, Os St 
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And this ſome perſons endured, for the ſake of their 
children or other kindred; becauſe in ſuch caſe they for- 
feited their goods only, and not their lands; for lands could 
not be forfeited but by attainder. 

But now, by the 12 G. 3. c. 20. if any perſon on ar- 
raignment for felony or piracy, ſhall ſtand mute, or will 
not anſwer directly, he ſhall be convicted of the offence, 
and ſuffer in all reſpects as if he had been convicted by ver- 
dict or confeſſion. 

And the ſame law is, with reſpect to an arraignment for 
treaſon or petty larceny ; for before this act, perſons ſtand- 


ing mute in either of theſe caſes, were to have the like 


judgment as if they had confeſſed the indictment. 2 If. 
177. 

MUTILATION, is the depriving a man of the uſe of oy 

$ 


of thoſe limbs which may be uſeful to him in fight, the 1o 
whereof amounts to what the law calls mayhem. Both the 


life and limbs of a man are of ſuch high value in the eſtima- 


tion of the law, that it pardons even homicide if committed 
ſe defendend»s, or in order to preſerve them. For whatever is 
done by a man to ſave either life or member, is looked 


upon as done upon the higheſt neceſſity and compulſion. 
1 Black. 130. ? 


MUTUAL DEBTS, between the plaintiff and defendant, 
may be ſet one againſt the other, and either pleaded in bar, 
or given in evidence (after notice) upon the general iſſue at 
the trial; which ſhall operate as payment, and extinguiſh ſo 
much of the plaintiff's demand. 3 Black. 305. 


MUTUAL PROMISE is, where one man promiſes to 


pay money to another, and he in conſideration thereof pro- 


miſes to do a certain act. Such promiſes muſt be binding 


as well of the one ſide as of the other, and both made at the 
ſame time. Hob. 88. 1 Salk. 24. 
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NAM 
Namr. See Miesvonzk. 


NAMIUM, { nam, naam, Sax.) ſignifies the taking or diſ- 
training another perſon's moveable goods. So withernam, 
(from <vyther, other,) is another or ſecond diſtreſs; which is, 
when goods diſtrained are driven out of the county, or 
otherwiſe withholden by the diſtrainor, that the ſheriff con- 
not come at them to make a replevy; in this caſe, a writ of 
withernam goes, to take as much of the goods of the diſtrainor, 
and keep the ſame, until he make deliverance of the goods 
firſt by him diſtrained. 


NATIVUS, one that was born a villein. 


NATURAL AFFECTION, is a good conſideration in a 
deed; and if one, without expreſſing any conſideration, 
covenant to ſtand ſeiſed to the uſe of his wife, child, brother, 
or the like ; here, the naming them to be of kin, implies the 
bene IN of natural affection, whereupon ſuch uſe will 

e. s 


NATURALIZATION, is where a perſon who is an 
alien, is made the king's natural ſubject by act of parliament. 
Hereby an alien is put in the ſame ſtate as if he had been 
born in the king's ligeance, except only that he is incapa- 
ble of being a member of the privy council, or parliament, - 
and of holding any office or grant. No bill for a naturali- 
zation can be received in either houſe of parliament, without 
ſuch diſabling clauſe in it; nor without a clauſe diſabling 
the perſon from obtaining any immunity in trade thereby 
in any foreign country, unleſs he ſhall have reſided in 
Britain for ſeven years next after the commencement of 
the ſeſſion in which he is naturalized. Neither can an 
perſon be naturalized, or reſtored in blood, unleſs he hath 
received the ſacrament within on: month before the bring- 
ing in of the bill, and unleſs lie alſo takes the oaths of 
allegiance and ſupremacy in the preſence of the parliament. 
1 Black. 374. 


NAVAGE, a duty incumbent on tenants to carry their 
lord's goods by ſhipping. 
NAVI: 
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NAVY: Y 

1. For the ſupply of ſeamen to furniſh his majeſty's navy, 
the practice of impre//ing, and granting powers to the admi- 
ralty for that purpoſe, is of very ancient date, and hath been 
uniformly continued by a regular ſeries of precedents to the 
preſent time: and this power, though not expreſsly declared 
by any act of parliament, yet is recognized by ſeveral acts 
of parliament, which do very ſtrongly imply it. The 
2 Ric. 2. c. 4. ſpeaks of mariners being arreſted and retained 
for the king's ſervice, as a thing well known, and practiſed 
without diſpute ; and provides a remedy againſt their run- 
ning away. By the 2 & 3 P. & M. c. 16. if any waterman, 
who uſes the river Thames, ſhall hide himſelf during the 
execution of any commiſſion of preſſing for the king's ſer- 
vice, he is liable to heavy penalties. By the 2 & 3 An. c. 6. 
poorapprentices bound to the ſea ſervice, ſhall have a protection 
from the admiralty from being impreſſed till they attain eigh- 
teen years of age. And by ſeveral other ſtatutes, protections are 
allowed to ſeamen from being impreſſed in ſeverat particular 
circumſtances. All which ſtatutes fully ſuppoſe and imply 
the legality of preſſing; otherwiſe, they would be nugatory, 
and in the higheſt degree abſurd, Fo. 154. 1 Black. 419. 

2. For the regulation and goverument of the officers and 
ſeamen belonging to his majeſty's navy, particular proviſion 


is made by the 22 G. 2. c. 33. Which act, aſter taking 


order that public worſhip ſhall be duly obſerved, and prayers 
and preaching by the chaplain duly performed in each 
reſpective ſhip, goes on to recite particular offences, and 
enjoin their reſpective puniſhments, The offences are of 
three kinds or degrees; firſt, ſuch for which the offender 
ſhall ſuffer death; ſecondly, ſuch for which the offender 
mall ſuffer death, or ſuch other puniſhment as a court 
martial ſhall inflict; thirdly, ſuch as do not extend unto 
death, but are liable only to an inferior puniſhment. 

The crimes againſt which death is denounced without 
mitigation, are, holding intelligence with the enemy; trea- 
cherouſly or cowardly yielding or crying for quarter 
cowardice, or other neglect in not doing the utmoſt to take 
or deſtroy the enemy's ſhipping z not aſſiſting or relieving 
any other of his majeſty's ſhips in view; not purſuing the 
chaſe of an enemy beaten or flying; deſerting to the enemy, 
or running away with any ſhip or ſtores ; making mutinous 
aſſemblies on any pretence whatſoever ; ſtriking, or offering 
Vor. II. L to 
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to ſtrike, any ſuperior officer; ſetting fire to any magazine 
or veſſel not belonging to the enemy; committing murder, 
buggery, or ſodomy. | 

rimes of a ſecond rate, for which a man ſhall ſuffer 
death, or ſuch other puniſhment as a court martial ſhall in- 
flict, are, not acquainting the ſuperior officer with any let- 
ter or meſſage ſent from the enemy in the nature of a ſpy; 
relieving an enemy with victuals, ammunition, or other 
ſupply; officer not preparing to fight on ſignal given, and 
not perſonally encouraging the men to fight courageouſſy; 
not uſing all poſſible endeavours in putting the orders of 
commanding officer in execution ; delaying or diſcouraging 
the ſervice, on pretence of arrears of wages, or any other 
pretence; deſerting, or inticing others to deſert ; not taking 
care of and defending ſhips under convoy; uttering words of 
ſedition or mutiny z concealing any traiterous or mutinous 
practice; quarrelling with a ſuperior officer, or diſobeying 
any of his lawful commands; neglect of ſteering a thip, 
whereby t: ſame may come in danger of being ſtranded; 
ſleeping on watch, or forſaking the ſtation; robbery in the 
flect, 

Crimes not extending unto death, are "_—_ curling and 
ſwearing; drunkenneſs ; not ſending to the admiralty papers 
found on board prize ſhips; taking goods out of prize ſhips 
before the ſame ſhall have been condemned ; ſtripping off 
their cloaths, pillaging, or otherwiſe ill uſing perſons taken 
on board prize ſhips ; behaving with contempt to a ſuperior 
officer; concealing mutinous words, or being preſent at 
any mutiny; ſtirring up any diſturbance about the un- 
wholeſomenels of victuals, otherwiſe than by quietly making 
the ſame known to the commanding officer z quarrelling, 
or uſing reproachful ſpeeches or geſtures ; waſting or em- 
bezzling the ſtores. Unto this head alſo belong. thoſe 
offences of officers, for which the penalty of caſhiering is 
inflicted; which are, entertaining a deſerter, and not giving 
notice to the captain of the veſſel to which the deſerter be- 
longs z taking goods gn board other than for the uſe of the 
ſhip ; making or ſigning falſe muſters; and, in general, 
behaving in a ſcandalous, infamous, cruel, oppreſſive, or 
fraudulent manner, unbecoming the character of an officer. 

Provided always, that no ſentence of death (except in 
caſes of mutiny) given by a court martial ſhall be put in 
execution, till after report of the proceeding ſhall have = 

made. 
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made to the admiralty if it is within the narrow ſeas, and 


elſewhere, to the commander in chief, and their directions 
given thereupon. 

3. No liſted ſeaman ſhall be taken out of his majeſty's 
ſervice, by any proceſs, other than for ſome criminal mat- 
ter, unleſs affidavit be firſt made that the debt or damage 
amounts to 20/. But the plaintiff may enter a common 
appearance, and have judgment and execution other than 
againſt his body. 31 G. 2. c. 10. | | 

4. By the ſame ſtatute 31 G. 2. c. 10. many uſeful re- 
gulations are made for the punctual, frequent, and certain 
payment of the wages of ſeamen employed in the royal navy; 
and for enabling them more eaſily. and readily to remit 
the ſame, for the ſupport of their wives and families. 

And perſonating ſeamen in order fraudulently to obtain 
their wages, is felony without benefit of clergy. 

5. A ſeaman may make a nuncupative will without the 
ſtrict formalities required of others by the 29 C. 2. c. 3. 
And the probate of the will of a ſeaman ſlain or dead in the 
ſervice, and the certificate of his marriage, ſhall be exempted 
from the ſtamp duty. 

6. Seamen, who have been employed in the king's ſervice, 


may ſet up trades in any town or place without moleſtation, 


except in Oxford and Cambridge. 22 G. 2. c. 24. 

7. If any ſeaman under the degree of a warrant or com- 
miſſion officer, who entered voluntarily into his majeſty's 
ſervice, ſhall be killed or drowned in the ſervice, and leave 
a widow, ſhe ſhall, on certificate of the marriage by the 
miniſter, churchwardens, and overſcers of the poor where 
the refides, receive, from the admiralty, to the amount of one 
year's wages of her huſband. 14 G. 2. c, 38. | 


NE ADMITTAS, is a prohibitory writ directed to the 
biſhop, at the ſuit of one who is patron of any church, if 
he ſuſpects that the biſhop will admit the defendant's or 
any other clerk pending the plea betwixt them: in which 
caſe, a writ iffues, requiring the biſhop nat to admit ( ne ad- 
mittas any clerk whatſoever to that church, until the right 
ſhall be determined. F. N. B. 


NEAT GELD, neatgelt, a rent or tribute paid in cattle, 


NECESSITY. The law charges no man with default, 


where the act is compulſory, and not voluntary; and where 
L 2 there 
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there is not a conſent and election; and, therefore, if either 


an impoſſibility be for a man to do otherwiſe, or ſo great a 
perturbation of the judgment and reaſon as in preſumption of 
law man's nature cannot overcome, ſuch neceſſity carrieth a 
privilege in itſelf. Bacon's Max. f the Law. 

Neceſſity is of three ſorts z neceſſity of conſervation of 
life; neceſſity of obedience ; and neceſſity of the act of God, 
or of a ſtranger. 1. Neceſlity for conſervation of life; as if 
divers be in danger of drowning by the caſting away of ſome 
boat or bark, and one of them gers to ſome plank, or on the 
boat's ſide, to keep himſelf above water, and another to ſave 
his life thruſts him from it, whereby he is drowned ; this is 
neither /e deferndendo, nor by miſadventure, but it is juſtifi- 
able homicide, So if divers felons be in a gaol, and the 
gal by caſualty is ſet on fire, whereby the priſoner gets 
orth; this is no eſcape, nor breaking of priſon. 2. Neceſ- 


ſity of obedience z as where huſband and wife commit a fe- 


lony, the wife can neither be principal nor acceſſary; be- 
cauſe the law intends her to have no will, in regard of the 
ſubjection and obedience ſhe oweth to her huſband, 3. Ne- 
ceſlity of the act of God, or of a ſtranger; as if I be te- 
nant for years of an houſe, and it be overthrown by light- 
ning or tempeſt, or by ſudden floods, or by invaſion of ene- 
mies; in all theſe cafes I am excuſed in waſte. Id. 

But then it is to be noted, that neceſſity privilegeth only 
2s to private rights, and not as to matters concerning the 
public; thus, if in danger of tempeſt, thoſe that are in a ſhip 
throw overboard other men's goods, they are not anſwer- 


able; but if a man be commanded to bring ordnance or am- 


munition to rel:eye any of the king's towns that are diſtreſſed, 
in ſuch caſe he cannot for any danger of tempeſt juſtify the 


throwing them overboard ; for there it holdeth, which was 


ſpoken by the Roman, when he alleged the ſame neceſſity of 
weather to hold him from embarking, © It is neceſſary for 
me to go, but not neceſſary for me to live.” Id. 

So if a fire happen in a ſtreet, I may juſtify the pulling 
down of the wall or houſe of another man, to ſave the row 
from the ſpreading of the fire; but if I be affailed in my houſe 
and diſtreſſed, and to ſave my life I ſet fire to my houſe, 
which ſpreads and takes hold of the other houſes adjoining, 
this is not juſtifiable ; but I am ſubject to their action upon 
the caſe, becauſe I cannot reſcue my own life by doing any 
thing againſt the public: but if it had been only a private 
treſpaſs, as the going over another's ground, or the — 

7 | 
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of his incloſure when I am purſued, for the fafeguard of my 
life, it is juſtifiable, 1d. 


NE EXEAT REGNUM. Within the realm, the kin 
may command the attendance and ſervice of all his liegemen; 
but he cannot ſend any man out of the realm, even upon the 

ublic ſervice, except ſeamen and ſoldiers, the nature of 
whoſe employment neceſſarily implies an exception. x Black. 
138. 
"by the common law, eyery man may go out of the realm 
for whatever cauſe he pleaſeth, without obtaining the king's 
leave; but if the king, by writ of ne exeat regnum, under his 
great or privy ſeal, thinks proper to A him from ſo 
doing; or if the king ſends a writ to any man, when abroad, 
commanding his return; and in either caſe the ſubject diſ- 
obeys; it is a high contempt, for which the offender's lands 
ſhall be ſeiſed till he return, and then he is liable to fine and 
impriſonment. 1 Black. 266. 1 Har. 22. 

This writ was originally confined to ſtate affairs, and the 
intent of it was, to prevent any perſon from going beyond ſea, 
to tranſact any thing to the prejudice of the king or his go- 
vernment; but now it is very properly uſed in civil caſes, on 
metion to the high court of chancery. x Ath. 521. 


NEGATIVE, is the denial of any fact affirmed. A nega- 
tive, regularly, cannot be proved or teſtified by witneſſes; 
yet in ſome caſes it may indirectly be _ by ſomething 
tantamount :_ as if a man accuſes another to have been at 
Vert, and there to have committed a certain fact, in proof 
of which he produces ſeveral witneſſes, here the defendant 
cannot prove that he was not at York, againſt poſitive evi- 
dence that he was, but he ſhall be allowed to make out 
the negative by collateral teſtimony, that at that very time 
he was at Exeter, or the like, in ſuch a houſe, and in ſuch 
company. Forteſc. 37. 


NEGATIVE PREGNANT, is a negative which implies 
or brings forth an affirmative z and is ſaid to be where a ne- 
gative carries an affirmative in its belly. Where an action is 
brought againſt a man, and he pleads in bar of the action a 
negative plea, which is not ſo ſpecial an anſwer to the action, 
but it includes alſo an affirmative, this is a negative pregnant: 
as for inſtance, he in reverſion brings a writ of entry in ca/% 
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proviſo upon alienation made by tenant for life, ſuppoſing 
that he has aliened in fee, which is a forfeiture of his eſtate; 
if the tenant comes and pleads that he hath not aliened in fee, 
this is a negative, wherein is included an affirmatixe; for 
though it be true, that he has not aliened in fee, yet it ma 

be he hath aliened in tail, which is alſo a forfeiture of his 
eſtate. 2 Lill. Abr. 212. So if a man, being impleaded to 
have done a thing on ſuch a day, or in ſuch a place, denies 
generally (without ſaying any thing more) that he did it on 


ſuch a day or in ſuch a place, it is a negative pregnant, as it 


implies nevertheleſs that in ſome ſort he did it. Dyer, 17. 


NEGLIGENT ESCAPE, is where a priſoner eſcapes 
without his keeper's knowledge or conſent, In which caſe, 
upon freſh purſuit, the party may be retaken, and the ſheriff 
ſhall be excuſed if he has him again before any action brought 
againſt himſelf for the eſcape. 3 Black. 415. | 


NEGRO. See SLAVERY. 


NEIF, nativa, is one that was born a villein or bond-wo- 

man. Anciently the lords of manors ſold, gave, or aſſigned 
their bond-men or bond-women, as appears by the following 
deed of gift: Sciant præſentes et futuri, quod ego Radulphus de 
C. miles, dominus de L. dedi domino Roberto de D. Beatricem 
filiam Willielmi H. de L. quondam nativam meam, cum tota ſe- 
quela ſua et omnibus catallts ſuis et omnibus rebus ſuis 22 
et perquirendis : habendam et tenendam prædictam Beatricem, 
cum tota ſequela ſua, et omnibus catallts ſuis, et omnibus rebus 
ſuis perquiſitis et perquirendis prædicto domino Roberto vel ſuis 
afſignatis, libere, quiete, bene, et in pace, imperpetuum. In cu- 
jus, &c. Hiis teftibus, &c. Datum apud L. in die ſancti Lau- 
rentii martyris, anno 13 Ed. 3. 


NE INJUSTE VEXES, is a writ founded on the ſtatute 
of magna charta, c. 10. that lies for a tenant diſtrained by his 
lord, for more ſervices than he ought to perform; and 1s a 
prohibition to the lord not wnju/y to diſtrain or vex his te» 
nant. And this is chiefly where the tenant in fee-fimple 
hath prejudiced himſclf, by doing greater ſervices, or paying 
more rent, than he needed to have done ; for in this cale, 
by reaſon of the lord's ſeiſin, the tenant cannot avoid it by 


ayowry, but is driven to his writ for remedy. F. N. J. 
* * NEW 


NEW 18581 
NEW ASSIGNMENT. In many actions, where the 


laintiff in his declaration hath alleged a general wrong, and 
the defendant hath put in an evaſive plea, the plaintiff in his 
replication _ reduce that general wrong to a more particu- 
lar certainty, by aſſigning the injury afreſh with all its ſpe- 
cific circumſtances, in ſuch manner as clearly to aſcer- 
tain and identify it, conſiſtently with his general com- 
plaint z which is called a new or novel aſſignment. 3 Black. 
311. 


NEWS PAPERS. By ſeveral ſtatutes, ſtamp duties are 
impoſed on newſpapers. 

And by the 29 G. 3. c. 50. newſpapers are not to be let 
out for hire. 


NEW TRIAL : 

FoRMERLY, the only remedy for reverſal of a ver- 
dict unduly given, was by writ of attaint ; in which caſe 
the law inflicted a ſtrange and ſevere puniſhment upon 
the jurors, though they erred never ſo inn6cently, but gave 
no relief to the party injured : but this courſe is now univer- 
fally and juſtly exploded, and in the place thereof a new trial 
is granted. 3 Black. 389. 

or if every verdict were to be final in the firſt inſtance, 
great injuſtice might enſue. Oftentimes, in the trial of a 
cauſe, he facts are complicated and intricate, the evidence 
of great length and variety, and ſometimes contradictory; and 
where the nature of the diſpute very frequently introduces 
nice queſtions and ſubtilties of law. Either party may be 
ſurpriſed by a piece of evidence, which (had he known of its 
oduction) he could have explained or anſwered ; or may 
pazzled by a legal doubt, which a little recollection would 
have ſolved. In the hurry of a trial, the ableſt judge may 
miſtake the law, and miſdirect the jury; he may not be able 
ſo to ſtate and range the evidence, as to lay it clearly before 
them; nor to take off the-artful impreſſions which have been 
made on their minds by learned and experienced advocates. 
The jury are to give their opinion inſtantly; that is, before 
they ſeparate, eat, or drink: and under theſe circum- 
ſtances, the moſt intelligent and beſt-intentioned men may 
bring in a verdict, which they themſelves, upon cool delibe- 
ration, would wiſh to reverſe. 3 Black. 389, 90. Bur. 
Mansf. 393. 

ranting a new trial, under proper regulations, cures all 
theſe inconveniences. But the court will not lend too eaſy 
L 4 an 
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an ear to every application for a review of the verdict. They 
muſt be ſatisfied that there are ſtrong probable grounds to 
ſuppoſe that the merits have not been fairly and fully dif. 
cuſſed, and that the deciſion is not agreeable to the juſtice 
and truth of the caſe, A new trial is not granted upon nice 
and formal objections, which do not go to the real merits. 
It is not granted where the ſcales of evidence hang nearly 
equal; for that which leans againſt the verdict ought always 
83 to preponderate. 3 Black. 391, 2. 

like manner, where the cauſe is extremely frivolous, as 
for a ſmall treſpaſs where the damages are very inconſider- 
able, the court will incline not to grant a new trial, although 
the verdict hath been contrary to the evidence; which denial 
is even beneficial to the party who prays the verdict to be ſet 
aſide, for he cannot have a new trial without paying the coſts 
of the former trial, and can expect only very trifling da- 
mages. For a new trial ought only to be granted to obtain 
real juſtice, and not to gratify litigious paſſions. Bur. 
Mansf. 11. 54. 

And in granting ſuch further trial, the court will provide 
for ſupplying ſuch defects as there may be; by laying the 
party applying under all ſuch equitable terms, as the oppo- 
ſite party ſhall deſire and mutually offer to comply with; 
ſuch as, the diſcovery of ſome facts upon oath, the admiſ- 
ſion of others, the production of deeds, books, and papers, 
the examination of witneſſes infirm or going beyond ſea, and 
ſuch like. 3 Black, 392. 

A new trial ſhall not be granted in penal actions, where the 
verdiCt is for the defendant, though contrary to evidence; 
as in perjury, forcible entry, and the like. Ld. Raym. 62. 

But in many inſtances, where the jury, in criminal caſes, 
have, contrary to evidence, found the priſoner guilty, their 
verdict hath been ſet aſide, and a new trial granted by the 
court of king's bench ; but there is no inſtance of granting a 
new trial, where the priſoner was acquitted upon the firſt : 
therefore, if the jury find the priſoner not guilty, he is for 
ever quit and diſcharged. 4 Black. 355. | 

On an action for the penalty of killing a hare, not being 
qualified, the jury found for ho defendant, contrary to the 
direction of the judge; but the court refuſed to grant a new 
trial, ſaying, it had never been carried ſo far as to a penal 
action. Str. 899. 

So verdicts for defendants are never ſet aſide for penalties 
in the caſe of duties or cuſtoms. Str. 1238. | 

| A judge 
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A judge of an inferior court cannot grant a new trial. 
1 Salk. 113. 


NIGHT, is when it is ſo dark that the countenance of a 
man cannot be diſcerned, 4 Black. 224. 


NIGHT WALKERS, are ſuch perſons as ſleep by day and 
walk by night, being often pilferers and diſturbers of the 
peace, 5 Ed. 3. c. 14. And, by the common law, con- 
{tables are authoriſed to arreſt night walkers: and ſuſpicious 
perſons. Watchmen alſo may arreſt night walkers, and hold 


them until the morning. And it is ſaid that a private perſon - 
may arreſt any ſuſpicious night walker, and detain him till 


he give a good account of himſelf, 2 Haw, 61. 80, 


NIHIL DICIT, is a failing by the defendant to put in an 
anſwer to the plaintiff's declaration by the day aſſigned 
which being omitted, judgment is had againſt him of courſe, 
as ſaying nothing why it ſhould not. | * 5 


NIL DEBE T, is the general plea to the declaration in an 
action of debt upon contract, whereby the defendant pleads 
that he ozves nothing ; and thereupon iſſue is joined. 3 Black. 


305: 


NISI PRIUS, is a commiſſion directed to the judges and 
clerk of aſſize, empowering them to try all queſtions of fact 
iſſuing out of the courts at Weſtminſter that are then ripe 
for trial by jury. The original of which name is this; all 
cauſes commenced in the courts of We/ftminfler-hall are, 
by the courſe of the courts, appointed to be tried on a day 
fixed in ſome Eaſter or Michaelmas term, by a jury returned 
from the county wherein the cauſe of action ariſes ; but with 
this proviſo, “ ns privs” juſticiaris ad afſiſas capiendas ven- 
rint ; that is, « unleſs before” the day prefixed, the judges 
of aſſiſe come into the county in queſtion, which they al- 
ways do in the vacation preceding each Eaſter and Michael- 
mas term, and there the cauſe; which ſaves much ex- 
pence and trouble, to the parties, the jury, and the 
witneſſes. And then, upon the return of the verdict given 
by the jury to the court above, the judges there give judg- 
ment for the party for whom the verdict is found. 
3 Black. 59, 
: But 
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But in matters of great weight, or where the title is intri- 
cate, the judges above will often retain cauſes to be tried 
there; and then the jury and witneſſes in ſuch caſes muſt 
come to the courts at Weſtminſter for the trial of the cauſe, 
which is called a trial at bar. Wood. b. 4. c. 1. 

Errors before the juſtices at nife privs ſhall be redreſſed in 
the king's bench, and not in the common pleas. Id. 


NOBILITY. The civil ſtate of England conſiſts of the 
nobility and commonalty. 'The nobility are all thoſe who 
are above the degree of knight; namely, dukes, marquiſſes, 
earls, viſcounts, and barons. 1 Black. 396. 


NOLLE PROSEQUT, is uſed in the law where a plain, 
tiff in any action will proceed no further, and may be be- 
fore or after verdict, though it is uſually before; and it is 
then ſtronger againſt the plaintiff than a nonſuit, which is 
only a default in appearance; but this is a voluntary ac- 
knowledgment that he hath no cauſe of action. 2 Lill. 218, 


NOMINE PEN-E, is a penalty incurred for not pay- 
ing rent, or the like, at the day appointed by the leaſe or 
agreement for payment thereof. 2 Lill. 221. If rent is re- 
ſerved, and there is a nomine pœnæ on the non-payment of it, 
and the rent is behind and unpaid, there muſt be an actual 
demand thereof made, before the grantee of the rent can 
diſtrain for it, the nomine pœnæ being of the ſame nature as 
the rent, and iſſuing out of the land out of which the rent 
doth iſſue, Hob. 82. 133. 


NON-ABILITY, is an exception taken againſt the plain- 
tiff in a cauſe, upon ſome juſt ground, why he cannot com- 


mence any ſuit in law; as præmunire, outlawry, excommu- 
nication, or the like. F. N. B. 


NON-AGE, in general underſtanding, is all the time of 
a perſon's being under the age of one-and-twenty; and in a 
ſpecial ſenſe, as where a man is under the age of fourteen 


with reſpect to marriage, or twelve with reſpect to taking 
the oath of allegiance, 


NON ASSUMPSIT, is a plea in a perſonal action, where- 
by a man denies any promiſe made, The plaintiff, _— 
tlid 
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the proceedings were in Latin, charged that the defendant 

aſſumpfit, that is, aſſumed, undertook, or promiſed to do ſuch 

a thing; the defendant, in joining iſſue, pleaded non aſſump- 
Ft, that he did not oſſume or promiſe to do ſuch thing. 


NON-CLAIM, is an omiſſion or neglect of one that claims 
not within the time limited by law, as within a-year and a 
day, where continual claim ought to be made, or in five 
years after a fine levied. ' 


NON COMPOS MENTIS, is where a perſon is not of 

ſound mind, memory, and underſtanding; and is of four kinds; 

1. Idiots, who are of non-ſane memory from their nati- 
vity, by a perpetual infirmity, 

2. They that loſe their memory and underſtanding by the 
viſitation of God; as by ſickneſs or other accident, 

3- Lunatics; who have ſometimes their underſtanding, 
and ſometimes not. 

4. Drunkards; who by their own vicious act for a time 
deprive themſelves of their memory and underſtanding. 
1 Inſt. 247. 

Idiots and lunatics, who are under a natural inability of 
diſtinguiſhing between good and evil, are not puniſhable by 
any criminal proſecution. 1 Haw. 2. 

But drunkards have no privilege by their want of ſound 
mind; but ſhall have the ſame judgment as if they were in 
their right ſenſes, Id. 


NON-CONFORMISTS. See DissENTERs, 
NON-CUL), abbreviated from non culpabilis, is a plea ot 


not guilty to any action of treſpaſs or wrong in a civil ſuit, or 
to an indictment in any matter criminal. 


NON DAMNIFICATUS, is a plea to an action of debt 
upon a bond, with condition to ſave the plaintiff harmleſs; in 
which the defendant may plead generally that the plaintiff 
is not damniſied; but if it is to ſave harmleſs ſpecially in a 
5 ſuit or thing, there the defendant muſt ſhew how 

e hath ſaved him harmleſs and indemnified. 2 Lill. 224. 
1 Leon. 72% | 6 | 


NON DECIMANDO, is to be free from the mal of 


fithes, without any recompence for the ſame, Concerning 
3 which, 
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which, the general rule is, that no layman can preſcribe in 
non decimando that is, to be diſcharged abſolutely of the 

ayment of tithes, and to pay nothing in lieu thereof, unleſs 
« begia his preſcription in a religious or eccleſiaſtical per- 
ſon. But all ſpiritual perſons, as biſhops, deans, prebenda- 
ries, parſons, and vicars, may preſcribe generally in nn de- 
cimando, 1 Rolls Abr. 65g. 

And theſe had their lands capable of being diſcharged of 
tithes ſeveral ways; as, 1. By real compoſition, originally 
made between the owner of the land on the one part, and 
the parſon, patron, and ordinary on the other. 2. By the 
pope's bull of exemption. 3. By unity of pofleſſion ; as 
where the rectory of a pariſh, and lands in the fame pariſh, 
both belonged to a religious houſe, thoſe lands were dif- 
charged of tithes by this unity of poſſeſſion. 4. By pre- 
ſcription ; having never been liable to tithes, by being al- 
ways in ſpiritual hands. 5. By virtue of their order; as 
the knights templars, hoſpitallers, ciſtercians, and præmon- 
ſtratenſes, whoſe lands were privileged by the pope, with a 
diſcharge of tithes : though, upon the diſſolution of the 
abbeys by king Hen. 8. moſt of theſe exemptions from tithes 
would have fallen with them, and the lands become tithable 
again, had they not been ſupported and upheld by the ſta- 
tute 31 H. 8. c. 13. which enacts, that all perſons who 
ſhould come to the poſſeſſion of the lands of any abbey then 
diſſolved, ſhould hold them free and diſcharged of tithes, in 
as large and ample manner as the abbies themſelyes for- 
merly held them. And from this original have ſprung all 
the lands, which, being in lay hands, do at preſent > For 
to be tithe-free; for, if a man can ſhew his lands to have 
been ſuch abbey lands, and alſo immemorially diſcharged of 
. tithes by any of the means aforeſaid, this is now a good 
preſcription de non decimando. But he muſt ſhew both theſe 
requiſites ; for abbey lands, without a ſpecial ground of diſ- 
charge, are not diſcharged of courſe ; neither will any pre- 
ſcription de non decimando avail in total diſcharge of tithes, 
unleſs it relates to ſuch abbey lands. 2 Black. 31. 


NON EST FACTUM, is a plea where an action is 
brought upon a bond or any other deed, and the defendant 
denies it to be his deed whereon he is impleaded. In every 
caſe where the bond is void, the defendant may plead un 
t faftum ; but where a bond is voidable only, he muſt ſhew 


the ſpecial matter. 2 Lill. 226, 


This 
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This plea is good in all caſes where the bond or ſpecialty 


was not executed; or if it were executed, but was void ab 
initi, as for default of capacity, the obligor being an infant, 
feme covert, or the like, in which caſe the defendant may 
plead a ſpecial non eff factum. ( 


NON EST INVENTUS, is the ſheriff's return to a writ 
when the defendant is not to be found in his bailiwick. 


NON-FEASANCE, / not doing of a thing,) is an offence of 
omiſſion of what ought to be done, as in not reſorting to 
church; which offence need not be alleged in any certain 
place, for, generally ſpeaking, it is not committed any where. 
i Haw. 13. 


NON-JURORS, are perſons who refuſe to take the oaths 
to the government, who thereupon are liable to certain in- 
capacities. 


NON OBSTANTE, was a clauſe frequent in the king's 
letters patent granting a thing, -2with/anding any ſtatute or 
act of parliament to the contrary ; which aſſumed power, 
ſetting the prerogative above the laws, was effectually de- 
molithed by the bill of rights at the revolution, and abdi- 
cated Weſtminfter-hall, when king James abdicated the king- 
dom. 1 Black.-342. 


NON OMITTAS, is a writ directed to the ſheriff, where 
the bailiff of a liberty or franchiſe, who hath the return of 
writs, refuſes or neglects to ſerve a proceſs, for the ſheriff to 
enter into the franchiſe and execute the king's proceſs him- 
ſelf, or by his officer, non omittas propter aliquam libertatem. 


But, for diſpatch of buſineſs, a non omittas is commonly di- 
rected in the firſt inſtance. F. N. B. 


NONPLEVIN, (non plevina, ] is deſined to be default af 
ter default. Anciently the defendant was to replevy his 
lands ſeiſed by the king within fifteen days; and if he ne- 
glected, then at the next court day he ſhould loſe his ſei- 
lin, ſicut per defaltam poſt defaltam. But by ſtatute 9 Ed. 3. 
c. 2. it was enacted, that none ſhould loſe his land becauſc 
of nonplevin; that is, where the land was not replevied in 
due time. | 

NON 
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NON PONENDIS IN ASSISIS ET JURATIS, is a writ 


nted for freeing ſome perſons from ſerving on juries ; 

ut by 4 & 5 V. c. 24. no ſuch writ ſhall be granted, un- 

leſs upon oath made that the ſuggeſtions upon which it is 
granted are truc. : 


NON PROS'. If the plaintiff neglects to deliver a de- 
claration for two terms after the defendant appears, or is 
guilty of other delays or defaults againſt the rules of law in 
any ſubſcquent ſtage of the action, he is adjudged not to 
follow or purſue his remedy as he ought to do; and there- 
upon a nonſut, or non praſeguitur, is entered; and, by a com- 
pendious form of expreilion, he is faid to be non prod. And 
for thus deſerting his complaint, he ſhall not only pay coſts 
to the defendant, but is liable to be amerced to the king. 
3 Black. 295. 


NON-RESIDENCE. See REs1DENCE. 
NON SANE MEMORY. See Nox comeos. 


| NONSENSE. Where a matter ſet forth is grammatically 
right, but abſurd in the ſenſe and unintelligible, ſome words 
cannot be rejected to make ſenſe of the reſt, but muſt be 
taken as they are; for there is nothing ſo abſurd, but what 
by rejecting may be made ſenſe ; but where a matter is non- 
ſenſe, by being contradictory and repugnant to ſomewhat pre- 
cedent, there the precedent matter which is ſenſe, ſhall not 
be defeated by the repugnancy which follows; but that which 
is contradictory ſhall be rejected. As in ejectment, where 
the declaration is of a demiſe the ſecond of January, and 
that the defendant afterwards, /c:/icet, the firſt of January 
ejected him, here the /c:/icet may be rejected, as being con- 
trary to what went before. 1 Salk, 324. | | 


NONSUIT, is the letting a ſuit or action fall; as if the 
plaintiff neglects to deliver a declaration for two terms after 
the defendant appears, or is guilty of other delays or de- 
faults againſt the rules of law in any ſubſequent {tage of the 
action, he is then adjudged net to folluto or purſue his remedy 
as he ought to do; and thereupon a nonſuit, or non proſequi- 
tur, is entered: and for thus deſerting his complaint, after 


making a falſe claim or complaint, he {hall not only pay coſts 
| | to 
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to the defendant, but is liable to be amerced to the king. 
3 Black. 296. Ix ; 

And this deſerting or renunciation of the ſuit often hap- 
peneth upon the diſcovery of ſome error or defect, when the 
matter is ſo far proceeded in, as the jury is ready at the bar 
to deliver their verdict; in which caſe he is then called, and 
may be nonſuited, notwithſtanding his appearance before. 
Br. Nonſuit. 

A retraxit differs from a nonſuit, in that the one is nega- 
tive, and the other poſitive : the nonſuit is a default and ne- 
glect of the plaintiff, and therefore he is allowed to begin 
the ſuit again, upon payment of coſts; but a retraxit is an 
open and voluntary renunciation of his ſuit in court; and by 
this he for ever loſeth his action. 3 Black. 296. 

A diſcentinuance is ſomewhat ſimilar to a nonſuit; for 
when a plaintiff leaves a chaſm in the proceedings of his 
cauſe, as by not continuing the proceſs regularly from day 
to day, and from time to time, as he ought to do, the ſuit 
is diſcontinued, and the defendant is no longer bound to at- 
tend; but the plaintiff muſt begin again, by ſuing out a new 
original, uſually paying coſts to the defendant. Id. 

The king cannot be nonſuit, becauſe in judgment of law 
he is ever preſent in court; but the king's attorney may en- 
ter an wlterius non vult proſequi, which has the effect of a non- 
ſuit. 1 Inf. 139. a 


NON SUM INFORMATUS, is a formal anſwer made of 
courſe by an attorney, who is nt informed or inſtructed to 
ſay any thing material in defence of his client; by which he 
is deemed to leave it undefended, and ſo judgment paſſeth 
azainſt his client. 


NON-TENURE, is a plea in bar to a real action, by ſay- 
ing that he (the defendant) holdeth not the land mentioned 
in the plaintiff's declaration. And there is non-tenure ge- 
neral and ſpecial : general, where one denies ever to have 
been tenant of the — in queſtion; and ſpecial, which is an 
exception, alleging that he was not tenant on the day where- 
on the writ was obtained. Vet. Symb. par. 2. | 


NON-USER, of a public office, is an immediate cauſe of 
forfeiture ; ſo alſo of a franchiſe : but non-uſer of a private 
otfice is no cauſe of forfeiture, unleſs ſome ſpecial damage is 
proved to be occaſioned thereby. 2 Black. 153. | 

5 NOSE- 
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NOSE-SLITTING. By ſtatute 22 & 23 C. 2. & 1. 
if any perſon ſhall of malice aforethought, and, by lying 
in wait, ſlit the noſe, or cut off a noſe or lip, of any perſon, 
with intent to disfigure him, he ſhall be guilty of felony 
without benefit of clergy. Which ſtatute goes by the name 
of the Coventry act, becauſe it was made on occaſion of an 
aſſault on fir John Coventry in the ſtreet, and ſlitting his 
noſe, in revenge (as was ſuppoſed) for ſome - obnoxious 
words uttered by him in parliament. 4 Black. 207. 


NOTARY, is an officer who takes notes, or makes a ſhort 
draught of contracts, obligations, or other writings and 
inſtruments. A notary public, is properly one who publicly 
atteſts deeds or writings, to make them authentic in another 
country, eſpecially in buſineſs relating to merchants. They 
make proteſts in cafes of bills of exchange. 


NOTE OF A FINE, is a brief of a ſine made by the 
proper officer, before it is ingroſſed. 


NOTE OF HAND, or a promiſſory note, is an engage- 
ment in writing, to pay a ſum ſpecified at the time therein 
limited, to a perſon therein named, or ſometimes to his 
order, or often to the bearer at large; and by the ſtatute 
3 & 4 Ann. c. 9. is made aſſignable in like manner as a 
bill of exchange. 2 Black. 467. See BILL or EXCHANGE. 


NOT GUILTY, is the general iſſue or plea of the de- 
fendant in any criminal action; as alſo in an action of 
treſpaſs, or for deceits and wrongs; but not on a promiſe 


or afſumpfit. Palm. 393. 


NOTICE : | 
1. Tux party that intends to move the court in a queſ- 


tionable matter, ought to give notice thereof to the party 
againſt whom he intends to move, or to his attorney or ſoli- 
citor, and not to his counſel ; for the counſel is not con- 
cerned to take notice of any thing but from his client, nor 
bound to ſeek out his client to give him notice. 2 L. P. R. 
242. 
25 If one be bound to give to another perſonal notice, it 
is not ſufficient that notice be left at the dwelling houſe 
the party; for notice may be given there, and yet the party 
may not know it. 2 L. P. R. 237. | 1 
a 3 · 
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3. If the plaintiff intends to bring on his cauſe for trial at 
the aſſizes, he ſhall give the defendant, if he lives within 
forty miles of London, eight days notice of trial ; and if he 
lives at a greater diſtance, he ſhall give fourteen days notice, 
3 Black. 357. 8 

And by the 14 G. 2. c. 17. no indictment, information, 
or cauſe whatſoever, ſhall be tried at niſi prius, where the 
defendant lives above forty miles from London, unleſs ten 
days notice be given. 

And if any perſon ſhall have given notice, and ſhall not 
countermand it at leaſt fix days before the trial, he ſhall pay 
colts as if ſuch notice had not been countermanded. 

4. A recital of a deed which refers to an incumbrance 
upon an eſtate, is notice againſt a purchaſer ; fo if the title 
muſt be by a will; for it was his own negligence that he did 
not ſcek after it. 2 Cha. Ca. 246. 

A purchaſer with notice himſelf, from a perſon who pur- 
chaſed without notice, may ſhelter himſelf under the firſt 
purchaſer ; otherwiſe it would very much clog the ſale of 
eſtates.” 2 Alk. 242. 

If, on a marriage ſettlement, an agent is employed on botli 
ſides, both will be affected by notice to him. 1 Vez. 65, 

Notice to an agent placing out money on a mortgage, of 
2 prior judgment, ſhall affect the employer. 2 Yez. 370. 

A ſecond mortgagee, with notice of a former mortgage, 
but without notice of a truſt charge antecedent to both, of 
which the firſt mortgagee had notice, muſt take ſubje& to 
that demand. 2 Fez. 485, 

On notice to execute a writ of inquiry at a certain hour, 
the party is not tied down to the exact time fixed by the 
notice: the ſheriff may have prior buſineſs which may laſt 
beyond the hour. Douglas, 188. 


NOVEL ASSIGNMENT, (nova afſignatio,) is an aſſign- 
ment of time, place, or ſuch like, in an action of treſpaſs, 
otherwiſe than as it was before aſſigned. And if the de- 
fendant juſtifies in a place where no treſpaſs was done, then 
the plaintifF is to aſſign the place where, to which the de- 
ſendant is to plead. T. I. 


NOVEL DISSEISIN. A writ of aſſize of novel (new 
or recent) diſciſin lies, where tenaut in ſee ſimple, fee 
tail, or for term of life, is put out and difſeiſed of his lands 
or tenements, rents, common ot paſture, common way, or 
of an office, toll, or the like: in which cafe, if upon trial 
.. 1h M he 
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he can prove his title, and his actual ſeiſin in conſequence 
thereof, and the diſſeiſin by the preſent tenant, he ſhall have 
judgment to recover his ſeiſin and damages for the injury 
ſuſtained. BlackPt. b. 3. c. 10. 

But this kind of action is now out of uſe, and is ſuper- 
ſeded by actions of treſpaſs or ejectment. 


NUDUM PACTUM, is a bare naked contract, without 
any conſideration had for the ſame. If a man bargains or 
ſells goods, and there is no recompence made or given for 
the doing thereof; as if one ſay to another, © I.ſell you all my 
lands or goods,” but nothing is agreed upon what the other 
ſhall give or pay for them, this is a nude contract, and void 
— law; and for the peformance thereof no action will lie. 

I. 

But if ſuch contract be evidenced by writing, it is allowed 
to be good, againſt the contractor himſelf, but not to pre- 
2 creditors or ſtrangers to the contract. Burr. Mang. 
1671. 


NUN, a woman admitted into a monaſtery, called by the 
Latins nonna ; they uſed alſo the word nonnus, to ſignify a 
monk; and both from the Hebrew nin or num, which ſigni- 
fies a ſon. 


NUNCUPATIVE WILL, or teſtament is, when the 
teſtator, without any writing, declares his will, before a 
ſufficient number of witneſſes ; who by the 4 & 5 Ann, c. 16. 
muſt be ſuch as are admiſſible upon trials at common law. 

But by the ſtatute 29 C. 2. c. 3. no nuncupative will ſhall 
be good, where the eſtate bequeathed exceeds 3ol. unleſs 
proved by three ſuch witneſſes preſent at the making thereof, 
and unleſs they or ſome of them were ſpecially required to 
bear witneſs thereto by the teſtator himſelf; and unleſs it 
was made in his laſt ſickneſs, in his own houſe, or where he 
had been previoully reſident ten days at leaſt, except he be 
ſurpriſed with ſickneſs on a journey or from home, and dies 
without returning. | 

And no written will ſhall be revoked or altered by a ſub- 
ſequent nuncupative one, except the ſame be in the life-time 
of the teſtator reduced to writing, and read over to him, 
and approved; and unleſs the ſame be proved to have been 
ſo done by three ſuch witneſſes. 

And no nuncupative will ſhall be proved till fourteen days 
after the death of the teſtator, nor till proceſs 2 

12 iſlue 
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iſſued to call in the widow, or next of kin, to conteſt it if 
they think proper. 


NUSANCE, nacumentum, ſignifies any thing that worketh 
annoyance, hurt, damage, or inconvenience. 3 Black. 216. 

Nuſances are of two kinds ; public or common nuſances, 
which affect the public, and are an annoyance to all the 
king's ſubjects; and private nuſances, which affect particu- 
lar perſons only in their private and ſeparate capacity. 

If a man erects an houſe, or other building, to near to 
mine, that it ſtops up my ancient lights and windows, this is 
a nuſance; but then it muſt appear that the houſe is an 
ancient houſe, and the lights ancient lights; otherwiſe there 
is no injury done : for he hath as much right to build a new 
edifice upon his own ground, as I have upon mine; ſince 
every man may do what he pleaſes upon the upright or per- 
pendicular of his own ſoil. Id. 

The ſetting up and exerciſing of an offenſive trade, or 
keeping hogs, or other. noiſome animals, ſo near a man's 
houſe as to incommode him, and render the air unwhole- 
ſome, is a nuſance; but ſtopping a proſpect only, which is 
merely matter of pleaſure, hath been held not to be in the 
eye of the law a nuſance. Id. 217. 

If a man erects a ſmelting-houſe for lead, ſo near the land 
of another, that the vapour and ſmoke kill his corn and 
graſs, and damage his cattle therein, this is held to be a 
nuſance. 1d. 

So to corrupt or poiſon a water-courſe, by ereCting a 
duye-houſe or a lime-pit in the upper part of the ſtream, or 
to do any act therein, that in its conſequences muſt neceſ- 
ſarily tend to the prejudice of one's neighbour. Id. 218. 

A gate erected in a highway, where none had been be- 
fore, 1s a common nuſance. 1 Haw. 199. 5 

If a man has a dog that kills ſheep, this is not a common 
nuſance; but the owner of the dog (knowing thereof) is 
liable to an action: but a maſtiff going at large in the ſtreet 
unmuzzled, from the ferocity of his nature being danger- 
ous and cauſe of terror to the king's ſubjects, ſeemeth to be 
a common nuſance. 

Generally, a nuſance may be abated or removed by the 
party aggrieved thereby, without the formalities of legal 
py provided he commit no riot in the doing of it. 

a man builds a houſe ſo cloſe to mine that his roof over- 
hangs my roof, and throws the water off his roof upon mine, 
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which is a private nuſance, I may enter my neighbour's 
ground, and peaceably pull it down. Or if a new gate be 
crected acroſs a public highway, which is a public or com- 
mon nuſance, any of the king's ſubjects paſſing that way 
may cut it down and deſtroy it. And the reaſon why the 
law allows this private ſummary method of doing one's ſelf 
juſtice is, becauſe injuries of this kind, which obſtru& or 
annoy ſuch things as are of daily convenience and uſe, re- 
quire an immediate remedy ; and cannot wait for the flow 
progreſs of the ordinary forms of juſtice. 3 Black. 5. 

If a man hath not availed himſelf of this remedy by 
abatement, he may, if it is a private nufance, bring his 
action againſt the wrong docr. The ancient remedy in this 
caſe, was by the writs of afſiſe of nuſance, and quod permittat 
profternere, whereby judgment was given for damages to the 
plaintiff, and to remove the nuſance; but the proceſs on 
theſe writs being tedious and difficult, they are now entirely 
out of uſe, and have given way to an action upon the caſe : 
by which action, indeed, though the party injured may re- 
cover ſatisfaction for the injury ſuſtained, yet the nuſance 
cannot be removed; but as every continuance of a nuſance 
is a freſh nuſance, therefore a freſh action will lie, and very 
exemplary damages will probably be given, if, after one 
verdict againſt him, the defendant has the hardineſs to con- 
tinue it. Id. 220. | 

For a public nuſance, no action upon the caſe will lie; 
and this the law hath provided for avoiding multiplicity of 
ſuits; for if any one might have an action, all men might 
have the like; but the law, for this public or common 
nuſance, hath provided an apt remedy, by preſentment or 
indictment at the ſuit of the king, in behalf of all his ſub- 
jets; unleſs any man hath a particular damage, as if he 
and his horſe fall into a ditch made acroſs a highway, where- 
by he received hurt and loſs, there, for his ſpecial damage, 
which is not common to others, he ſhall have an aCtion 
upon the caſe. 1 Inf. 56. 

On conviction of a nuſance, the offender may be fined 
and impriſoned ; and it is ſaid, that a perſon convicted of a 
nuſance done to the king's highway, may be commanded by 
the judgment to remove the nuſance at his own coſts ; and 
it ſeemeth to be reaſonable, that thoſe who are convicted of 
any other common nuſance, ſhall alſo have the like judgment. 
And the court never admits the defendant to a ſmall fine, 
until proof is made of the nuſance being removed. 1 How. 
200. Daſt. c. 66. a 
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OAT 
OTH is a corruption of the Saxon word eoth. It is 
commonly called a corporal oath, becauſe the perſon 
lays his hand upon ſome part of the ſcriptures when he 
takes it. 

If the oath be taken upon the common prayer-book, 
which has the epiſtles and goſpels, it is good enough, and 
perjury may be aſſigned on this oath. 3 Keb. 314. 

If one call another a perjured man, he may — an action 
on the caſe, becauſe it ſhall be intended to be contrary to his 
oath in a judicial proceeding; but for calling one a for/worn 
man, no action lies; becauſe the forſwearing may be extra- 
judicial, and conſequently no perjury in law. 3 1». 166. 

The oath of allegiance is very ancient, and every layman 
above the age of twelve years was obliged to take it at the 
tourn or leet, on pain of being puniſhed as for a high- 
contempt, But the clergy were not obliged to take it 
until the reformation, any further than doing homage to 
the king for the lands holden of him in right of the church, 
1 11/t. 68. | 

The oath of ſupremacy came in upon aboliſhing the papal 
authority at the reformation. 

The oath of abjuratian came in after the revolution; re- 
ceived ſome alterations in the firſt year of queen Anne; 
and again in the firſt year of king George the firſt; and, 
finally, in the ſixth year of king George the third. 

By ſtatute 1 G. ff. 2. c. 13. two juſtices of the peace 
may ſummon perſons, whom they ſhall ſuſpect to be diſaf- 
fected, to appear before them at a time and place ap- 
pointed, to take the oaths ; which, if they ſhall refuſe or 
neglect to do, they ſhall certify the ſame to the next ſeſſions z 
and if the party ſhall not appear at ſuch ſeſſions, and take 
the oaths, he ſhall be adjudged a popiſh recuſant convict 
and the clerk of the peace ſhall certify the ſame into the 
chancery, or court of king's bench, to be there recorded. 

Quakers are allowed, in civil caſes, to take a folemn 
aſkcmation inſtead of an oath; but not in criminal caſes :; 
nor ſhall they, without ſuch oarh, be permitted to ſerve on 
juries, or to bear any office of profit in the government. 

Jews and heathens are allowed to take an oath after their 
en form and manner. Str. 404, 
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OBIT, ſignifies a funeral ſolemnity or office for the dead; 
moſt commonly performed when the corpſe lies in the 
church uninterred. Alſo the anniverſary of any perſon's 
death was called the obit; and to obſerve ſuch day with 
prayers and alms, or other commemoration, was keeping 
of the obit. 


OBLATIONS. See OrrrrixGs. 
OBLIGATION, 06/igatio, is a bond containing a penalty 


with a condition annexed for the payment of money, per- 
formance of covenants, or the like; it differs from a bill, 
which is generally without a penalty or condition, though 


a bill may be obligatory. Co. Lit. 172. 


OBLIGOR, is the party that enters into an obligation or 
bond; OBLIGEE is the perſon to whom the bond is made. 


OCCASIO, was a tribute which the lord impoſed on his 
vaſſals and tenants, occaſionally, for the wars or other ne- 
ceſſities. 


OCCUPANCY, is the taking poſſeſſion of thoſe things, 
which before belonged to no body; and this is the true 
ground and foundation of all property, or of holding thoſe 
things in ſeveralty, which by the law of nature, unqualiſied 
by that of ſociety, were common to all mankind. But this 
right of occupancy, ſo far as it concerns real property, hath 
been confined by the laws of England within a very narrow 
compaſs, and was extended only to a fingle inſtance ; 
namely, where a man was tenant pur auter vie, or had an 
eſtate granted to himſelf only (without mentioning his heirs) 
for the life of another perſon, and died during the life of 
ceftuy que vie, or him by whoſe life it was holden; in this 
caſe, he that could firſt enter on the land might lawfully 
retain the poſſeſhon ſo long as cyfuy gue vie lived, by right 
of occupancy : for it did not revert to the grantor, wh 
had parted with all his intereſt, ſo long as cee que vie 
lived; it did not eſcheat to the lord of the fee, for all 
eſcheats muſt be of the abſolute entire fee, and not of any 
particular eſtate carved ont of it; it did not belong to the 
grantee, for he was dead; it did not deſcend ꝛ0 his heirs, 
for there were no words of inheritance in the grant; nor 
could it veſt in his executors, for no executors could ſuc- 

ceed 
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ceed to a freehold. Belonging therefore to no body, the 
law left it open to be ſeized and appropriated by the firſt 
perſon that could enter upon it, -during the life of ceſtuy que 
vie, under the name of an occupant. But now the title 
of common occupancy is reduced almoſt to nothing, by two 
ſtatutes ; the one, 29 C. 2. c. 3. which enacts, that where 
there is no ſpecial occupant in whom the truſt may veſt, 
the tenant pur auter vie may deviſe it by will, or it ſhall go 
to executors or adminiſtrators, and be aſſets in their hands 
for payment of debts; the other, 14 G. 2. c. 20. which 
enacts, that the ſurplus of ſuch eſtate pur auter vie, after 
payment of debts, ſhall go, in a courſe of diſtribution, like a 
chattel intereſt. 2 Black. 258. 

Generally, as to things perſonal, where theſe are found 
without any owner, they do not go to the firſt finder or 
occupant, but do belong to the king by his prerogative. 


OCCUPATION fignifies, in our law, uſe or tenure ; as 
we ſay, ſuch lands are in the tenure or occupation of ſuch 
a man; that is, in his poſſeſſhon or management. Alſo it 
is uſed for a trade or myſtery. 12 C. 2. c. 18. 


ODHALL, or alladia! right, ſignifies the abſolute pro- 
perty in lands; from ail, and db, which in the Northern 
languages ſignifies property. Theſe lands were holden of 
no ſuperior lord, being abſolutely independent, which, after 
the introduction of feuds, was converted into the military 
tenure. 2 Black. 45. 


ODIO ET ATIA, was a writ anciently uſed, and directed 
to the ſheriff, commanding him to inquire whether a pri- 
ſoner charged with murder was committed upon juſt cauſe 
of ſuſpicion, or merely propter odirm et atiam, for hatred 
and ill-will: and if, upon the incuifition, due cauſe of 
ſuſpicion did not appear, then there iſſued another writ for 
the ſheriff to admit him to bail. 3 Black. 128. 


OFFENCE, is an act committed againſt: law, or omitted 
where the law requires it. Offences are of two ſorts, ca- 
pital, or not capital ; capital offences are thoſe for whict the 
offender ſhall loſe his lic; tuch us high treaſon, petit treaſon, 
and felony ; offences not capital, include the remaining part 
of the pleas of the crown, and come under the title of 


miſdemeanors. 2 H. P. c. 126. 134. finch, 25. 
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OFFERINGS, ob/ations, and obventions, are one and the 
ſame thing ; and under theſe are comprehended all ſmall 
eccleſiaſtical dues, payable at Eaſter by communicants ; ag 
alſo for marriages, chriſtenings, churchings, and burials, 


OFFERTORY, ertorium, is a ſervice in the church, 
which is read at the celebration of the holy communion, 
during the time that the church wardens are collecting the 
alms or offerings of the congregation for the uſe of the poor. 
Sometimes the money collected is itſelf called the offertory. 


OFFICE. By divers ſtatutes, every perſon admitted into 
any office, civil or military, or who ſhall receive any pay by 
reaſon of any patent or grant from the king, or ſhall have 
any command or place of truſt in Zng/and, or in the navy, 
or ſhall have any ſervice or employment in the king's houſe- 
hold, ſhall, within three months after his admiſhon, receive 
the ſacrament; and afterwards, in the court where he 
takes the oaths to the government, ſhall exhibit a certificate 
of ſuch his receiving under the hands of the miniſter and 
church wardens, and make and ſubſcribe the declaration 
againſt tranſubſtantiation. 

Which faid oaths are the oaths of allegiance, ſupremacy, 
and abjuration, which are to be taken within {ix months 
after their admiſſion in one of the courts at Weſiminſ/ler, or 
at the quarter ſeſſions, by all the ſaid perſons ; as alſo by all 
eccleſiaſtical perſons, heads and members of colleges, being 
of the foundation, or having any exhibition, and being of 
cighteen years of age, and all perſons teaching pupils, ſchool- 
maſters and uſhers, preachers and teachers of ſeparate con- 
gregations, high conſtables, and practiſers of the law. 

And if any perſon ſhall make default in the premiſes, he 
ſhall be incapable to hold ſuch oſſice, or to ſue in any action, 
or to be guardian, executor, or adminiſtrator, or capable of 
any legacy or deed of gift, or to bear any office, or vote at 
an election for members of parliament, and forfeit pool. 

By 31 G. 2. c. 22. a duty of 1s. in the pound is laid on 
all perquiſites of offices; by which perquiſites are meant, 
ſuch profits as ariſe from ſees eſtabliſhed by cuſtom or au- 
thority, and payable in conſideration of buſineſs done in the 
courſe of ſuch offices. 

When a perſon is refuſed to be admitted to an office or 
place in a corporation, or is wrongfully removed therefrom, 


the ſtatute 9 An. c. 20. hath provided a ſummary remedy by 
a writ 
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0 of mandamus; commanding, upon good cauſe ſhewn 
to the court, the party complaining to be admitted, or re- 
ſtored, to his office. 3 Black. 264. 


= 

OFFICE, inque/# of, is an inquiry made by the king's 
officer, his ſheriff, coroner, or eſcheator, by virtue of their 
office, or by writ to them ſent for that purpoſe, concerni 
any matter that entitles the king to the poſſeſſion of lands 
or tenements, goods or chattels. Theſe inqueſts of office 
were more frequently in practice than at preſent, during the 
continuance of the military tenures; when, upon the death 
of every one of the king's tenants, an inqueſt of office wag 
held, called an inquifition peſt mortem; to inquire of what 


lands he died ſeiſed, who was his heir, and of what age; in 


order to entitle the king to his marriage, wardſhip, relief, 
primer ſeiſin, or other advantages. 3 Black. 258. 


OFFICIAL, by the civil law, is one that is the miniſter 
of, or attendant upon, a magiſtrate. In the canen law, he is 
one to whom the biſhop commits the charge of ſpiritual 
juriſdiction, under the name of official principal, who hath 
cognizance of temporal matters, ſuch as wills, legacies, and 
adminiſtrations; as the vicar general hath of eccleſiaſtical 


matters, as viſitation, correction of manners, and the like, 


Both of which offices are commonly united under the geney 
ral name of chancellor. 


OFFICIO, EX, oath of, is an oath whereby a perſon 
may be obliged to make any preſentment of any crime or 
offence, or to confeſs or accuſe himſelf of any criminal 
matter or thing, whereby he may be liable to any cenſure, 
penalty, or puniſhment. This oath was made ufe of in the 
ſpiritual courts, as well in criminal cafes of eccleſiaſtical 
cognizance, as in matters of civil right; of which the high 
commiſſion court in particular made a molt extravagant and 
illegal uſe, forming a court of inquiſition, in which all 
perſons were obliged to anſwer in caſes of bare ſuſpicion, 
if the commiſſioners thought proper to proceed againſt them 
for any ſuppoſed eccleſiaſtical enormities. But when the 
high commiſſion court was aboliſhed by ſtatute 16 C. 1. c. 11. 


this oath ex' officio was aboliſhed with it; and it is alſo enacted 


by ſtatute 13 C. 2./f. 1. c. 12. that it ſhall not be lawful for 
any bithop, or eccleſiaſtical judge, to tender to any perſon 
the oath ex io, or any other oath whereby the party may be 

charged 
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charged or compelled to confeſs, accuſe, or purge himſelt 
of any criminal matter. But this doth not extend to oaths 
in a civil ſuit; and therefore it is {till the practice, both in 
the ſpiritual courts and in equity, to demand the perſonal 
anſwer of the party himſelf upon cath. Yet if in the bill 
any queſtion be put, that tends to the diſcovery of any 
crime, the defendant may thereupon demur, and refuſe to 


anſwer. 3 Black. 447. 


OLERON LAWS, are a code of maritime laws, made 
by king Richard the firſt, at the iſſe of Oleron, on the coaſt 
of France, which was then part of the poſſeſſions of the 
crown of England. "Theſe laws are of ſo much repute, that 
they have been received by all the nations in Europe, as the 
ground work of their marine conſtitutions. 


ONUS PROBENDI, is the burden of proving any thing. 


OPTION. Every biſhop, whether created or tranſlated, 
is bound, immediately after confirmation, to make a legal 
conveyance to the archbiſhop, of the next avoidance of 
ſuch dignity or benefice belonging to the ſee, as the ſaid 
archbiſhop ſhall chuſe ; which is therefore called an option ; 
which options are only binding on the biſhop himſelf who 
grants them, and not on his ſucceſſors. 


ORDEAL, is ſaid to be derived of two Saxon words, or, 
great, and dele, judgment; that is, the great judgment ; 
which was a form of trial for diſcovering innocence or guilt, 
Anciently, when an offender being arraigned, pleaded not 
guilty, he was aſked (as he is ſtill to this day) how he would 
be tried. Which was then a ſignificant queſtion, although 
now it is only matter of form; for he had it in his choice, 
whether he would be tried by bazrel, or by ordeal, (which was 
called the judgment of God,) or by his country (that is, by 
a jury of twelve men). The trial by ordeal, which was pecu- 
liarly denominated the judgment of God, was called common 
purgation, to diſtinguiſh it from the canonical purgation, 
which was by the oath of the party: and it was of two 
ſorts 3 either fire ordeal, or water ordeal z the former being 
confined to perſons of higher rank, the latter to the common 
people. Both theſe might be performed by deputy, but the 
principal was to anſwer for the ſucceſs of the trial, the de- 
puty only venturing ſome corporal pain, for hire, or * 

or 
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for friendſhip. Some remains of which there are till in the 
common expreſſion of going through fire and water to ſerve 
another. Fire ordeal, was performed either by taking up in 
the hand a piece of red-hot iron, of one, two, or three 
pounds weight; or elſe by walking, barefoot and blindfold, 
over nine red hot plowſhares, laid at unequal diſtances; and 
if the party eſcaped being hurt, he was adjudged innocent; but 
if it happened otherwiſe, he was then condemned as guilty. 
By this latter method, queen Zimma, mother of Edward the 
Conſeſſor, is mentioned to have cleared her character, when 
ſuſpected of familiarity with Alwyn, biſhop of Wincheſter. 
Water ordeal was performed, either by plunging the bare 
arm up to the elbow in boiling water, and eſcaping unhurt 
thereby, or by cafting the perſon ſuſpected into a river or pond 
of cold water; and if he floated therein, without any action of 
ſwimming, it was deemed an evidence of his guilt ; but if he 
ſunk,; he was acquitted : of which kind of water ordeal, 
there are ſtill ſome traditional remains in many countries to 
diſcover witches, by caſting them into a pool of water, 
whereby to determine their guilt or innocence, by floating or 
ſinking. 4 Black. 340. 


ORDINARY, in the eccleſiaſtical law, is a word applied 
to a biſhop, or any other who hath ordinary juriſdiction in 
his own right, and not by deputation. But ſometimes it is 
taken leſs ſtrictly, for every one that is in the place of the 
biſhopz as guardian of the ſpiritualties, chancellors, com- 
miſſaries, and all ſuch as are in the place of the ordinary. 


1 Inft. 96. 2 Iii. 398. 
ORDINATION : No perſon ſhall be admitted to the 


holy order of deacon, unlcſs he be twenty-three years of 
age; nor to the order of prieſt, unleſs he be twenty-four 
years of age complete. And none ſhall be ordained without 
a title, And he ſhall have a teſtimonial of his good life and 
behaviour. And the biſhop thall examine him ; and, if he 
ſees cauſe, may refuſe him. And before he is ordained, he 
ſhall take the oaths of allegiance and ſupremacy before the 
ordinary, and ſubſcribe the thirty-nine articles. 


ORIGINAL WRIT, is a mandatory letter from the king 
in parchment, ſealed with his great ſeal, and directed to the 
theriff of the county wherein the injury is committed, or 
ſuppoſed ſo to be, requiring him to command the wrong doer, 

or 
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or party accuſed, either to do juſtice to the complainant, or 
elſe to appear in court, and anſwer the accuſation againſt 
him. Whatever the ſheriff doth in purſuance of this writ, 
he muſt return or certify to the court, together with the writ 
itſelf ; which return is always made to be at the leaſt fifteen 
days from the date or teſte of the writ. 3 Black. 273. This 
original is the foundation of the capias, and all . 
roceſs. The court of common pleas proceeds by original 
in all caſes. | | 
Original writs in actions are alſo uſed in the king's bench; 
and when the party proceeds on ſuch writ, error lies in par- 
liament only, and not (as on the common proceſs) in the ex- 
chequer chamber. | 
To ſue a party to outlawry, the proceedings muſt be by 
original, | 


OR HAN. In the city of London, a court is eſtabliſhed 
for the care and government of orphans, which is a court of 
record. 'The lord mayor and aldermen have the cuſtody of 
orphans (under age and unmarried) of freemen or free, 
women of London that die, though they did not inhabit in 
London ; and the keeping of all their lands and goods, And 
if they commit the cuſtody of an orphan to another man, he 
ſhall have a writ of raviſhment of ward, if the orphan is 
taken away; or the mayor and aldermen may impriton the 
offendcr till he produces the infant. ond. b. 4. c. 2. 

Executors and adminiſtrators are to exhibit true invento— 
ries in this court, and muſt give ſecurity to the chamberlain, 
by recognizance for the orphan's part; which, if they refuſe 
to do, the court may commit them to priſon till they obey, 
And if any ſuc in the eccleſiaſtical court, or elſewhere, ſor a 
legacy, account, or duty to them by the cultom, the court 
of orphans may by cuſtom ſend a prohibition, But an infant 
may waive the benefit of ſuing in the court of orphans, and 
file a bill in equity againſt auy one for diſcovery of the per- 
tonal citate. 4d. 

If any oac, without the conſent of the court of aldermen, 
marries ſuch orphan under the age of twenty-one, though 
out of the city, they may finc hun, and imprifon him for 
non-payment, Id. 


+ „ Fr, open. Yo overture, an opening, or pro- 
po al. ; 


OVERT 


OVERT ACT, open deed. In the caſe of treaſon in 


compalling or imagining the death of the king, this imagin- 
ing muſt be manifeſted by ſome open act; otherwiſe being 
only an act of the mind, it cannot fail under any judicial 
cognizance. Bare words are held not to amount to an overt 
act, unleſs put into writing; in which caſe they are then 
held to be an overt act, as arguing a more deliberate inten- 


tion. 


OUSTED, is from the French oufler, to put out; as 
when we ſay ſuch a one is ouſted ; that is, put out of poſ- 


ſeſſion. 


OUSTER LE MAIN, amovere manum, ſignifies a livery 
of lands out of the hands of the lord, after the tenant came 
of age; which, if the lord refuſed to do, the tenant might 
have a writ to recover the ſame from the lord; which 
recovery t of the hands of the lord, was called oufter le 


Main. 


OUS TER LE MER, ulira mare, is one of the cauſes of 
eſſoign or excuſe, if a man appear not in court upon ſum- 
mons, for that he was then beyond the ſeas. 


OUTFANGTHIEF, from the Saxon ut, out, and fang, 
taken, is a liberty or privilege, whereby a lord of a manor 
was enabled to call any man dwelling in his manor, and 
taken for felony in another place out of his manor, to judg- 
ment in his own fee; as infangthief was the privilege of try- 
ing a thief or felon taken within his fee. 


OUTLAW, (outlaghe,) utlagatus, comes not immediately 
from the latin lex, but is derived to us through the Saxon 
laga, which ſignifies /aw : and a perſon outlawed, is one 
that is out of the protection of the king, and out of the aid 
of the law. | 

Proceſs of outlawry lies in all indictments of treaſon and 
felony, on returns of reſcous, on indictments of treſpaſs 
with force and arms; but not any indictment for a crime of 
an inferior nature, And it ſeems agreed, that it lies not on 
any action on a ſtatute, unleſs it be given by ſuch ſtatute, 
either expreſsly or impliedly. But, by divers ſtatutes, out- 
lawry lies in many civil actions; as in debt, cafe, account, 


covenant, and the like. 2 Haw. 302. In 
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In which caſes, in order to proceed to outlawry, an ori. 
ginal 2vrit muſt be ſued out regularly, and after that a capias ; 
and if the ſheriff cannot find the defendant upon the capias, 
and returns a nn mventus, there iſſues out an alias writ, and 
after that a pluries, to the ſame effect as the former. And 
if a non imveritus is returned upon all of them, then a writ of 
exigent may be ſued out, requiring the ſheriff to cauſe the 
* * to be proclaimed or exacted in five county courts 
ſucceſſively, to render himſelf; and, if he does, then to 
take him, as in a capias ; but if he doth not appear, and is 
returned quinto exactus, he ſhall then be outlawed by the co- 
Toners of the county; whereby he is put out of the protection 
of the law, ſo as to be incapable of taking the benefit of it 
in any reſpect, either by bringing actions or otherwiſe. 
3 Black. 283. p 

By the 31 El. c. 3. in every action perſonal, wherein any 
exigent ſhall be awarded, one writ of proclamation ſhall be 
iſſued, having day of teſte and return, as the writ of exigent 
ſhall have, directed to the ſheriff where the defendant 
dwells ;z which writ of proclamation ſhall contain the effect 
of the action; and the ſheriff ſhall make one proclamation 
in the open county court, and another at the general quarter 
ſeſſions of the peace where the defendant dwells, and another 
a month at leaſt before the quinto exaftus, at or near the 
moſt uſual door of the church or chapel where the defendant 
ſhall be dwelling, at the time of the exigent awarded, on a 
Sunday immediately after divine ſervice. 

And by 4e 5 i c. 22. upon iſſuing an exigent againſt 
_ perſon for a criminal matter, before judgment or con- 
viction, there ſhall alſo iſſue a writ of proclamation, bear- 
ing the ſame teſte and return, where the perſon in the re- 
cord of the proceeding is mentioned to inhabit, according to 
the form of the ſaid ſtatute 31 El. c. 3. which writ of procla- 
mation ſhall be delivered to the ſheriff, three months before 
the return of the ſame. 4 

The puniſhment of an outlawry in a civi/ action, and alſo 
upon an indictment for a miſdemeanor, is forfeiture of 
goods and chattels. And if after outlawry, the defendant 
appears publicly, he may be arreſted by a writ of capias ut- 
lagatum, and confined till the outlawry be reverſed ; which 
reverſal may be ha! by the defendant's appearing perſonally 
in court (and in the king's bench without perſonal appear- 
ance, ſo as he appear by attorney according to the ſtatute 


4&5 V. c. 18.); and any plauſible cauſe, however _ 
b 1 
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will in general be ſufficient to reverſe it, the ſame being 
conſidered only as a proceſs to compel an appearance. But 
then the defendant muſt pay full coſts, and put the plain- 
tiff in the fame condition, as if he had appeared before the 
exigent was awarded. An outlawry in treaſon or felony 
amounts to a conviction and attainder of the offence charged 
in the indictment, as much as if the offender had been 
ſound guilty by his country. 3 Black. 284. 4 Black. 319. 


OWLING, (fo called from its being carried on in the 
night, when the owl is abroad, ) is the offence of tranſporting 
wool or ſheep out of the kingdom; which was an offence 
at common law, and is further prohibited by divers acts of 
parliament. 'The 8 EL. c. 3. makes the tranſporting of live 
theep, or embarking them on board any ſhip, for the ſirſt 
olfence, forfeiture of goods and impriſonment for a year; 
and, at the end of the year, the left hand to be cut off in 
ſome public market, and nailed in the openeſt place; and 
the ſecond offence is felony. (But the offender may have 
his clergy, as well in the caſe of cutting off his hand, as in 
the caſe of felony. "3 Ii. 104.) The ſtatute 12 C. 2. c. 32. 
and 7 & 8 V. c. 28. make the exportation of wool, ſheep, 
or fuller's earth, liable to pecuniary penalties ; and the for- 
feiture of the intereſt of the ſhip and cargo by the owners, 
if privy thereto ; and confiſcation of goods, and three years 
impriſonment to the maſter and all the mariners. And the 
ſtatute 4 G. c. 11. (amended and further inforced by 12 G. 2. 
c. 21. and 19 C. 2. c. 34.) makes it tranſportation for ſeven 
years, if the penalties be not paid. 4 Black. 154. [All 
theſe acts are repealed by 28 G. 3. c. 38. See WooL.] 


OX GANG of land, is of no certain determinate quan- 
tity, being in general as much as in an ordinary way one 
yoke of oxen can cultivate in a year. 


OYER AND TERMINER, is a court held by virtue of 
the king's commiſſion, to hear and determine all treaſons, fe- 
lonies, and miſdemeanors. This commiſſion is directed 
commonly to two of the judges of the circuit, and ſeveral 
gentlemen of the county; but the judges only are of the 
quorum, ſo that the reſt cannot act without them. The 
words of the commiſſion are, * to inquire, hear, and deter- 
mine ;” ſo that, by virtue of this commiſſion, they can only 
proceed upon an indictment found at the ſame aſſizes; for 


they 
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they muſt firſt inquire by means of the grand jury, or inqueſt, 
before they are impowered to hear and determine by the help 
of the petty jury. Therefore, they have another commiſſion, 
of general gaol delivery ; which impowers them to try and 
deliver every priſoner, who ſhall be in gaol when the judges 
arrive at the place of aſſize, whenever indicted, or for what. 
ever crime committed. So that, one way or other, the gaol 
is cleared at that time. Sometimes, upon urgent occaſioas, 
the king iſſues a ſpecial or extraordinary commiſſion of oyer 
and terminer, limited to thoſe offences which ſtand in need 
of immediate inquiry and 9 — upon which, the 
courſe of proceeding is much the ſame as upon general and 
ordinary commiſſions. Formerly, no judge could act in the 
county where he was born or inhabited; but now, by the 
12 G. 2. 6. 27. he may act as a juſtice of oyer and ter- 
miner, and of general gaol delivery, within any county of 
England; though he is ſtill reſtrained in civil cauſes of af 
ſize and niſi prius. 4 Black. 269. | 


OYES, is an expreſſion uſed by the crier of a court, in 
order to enjoin ſilence, when any proclamation is to be made; 
being a corruption of the French oyez, which ſignifies hear 
Je. 4 Black. 340. N 


— — 


PAI 
Pam rorTE ET DURE. Sce More. 


PAINS AND FENALTIES. Ads of parliament to at- 
taint particular perſons of treaſon or felony, or to inflict 
pains and penalties beyond, or contrary to the common law, to 
ſerve a ſpecial purpoſe, are to all intents and purpoſes new 
laws, made pro re natd, and by no means an execution of 
ſuch as are already in being. 4 Black. 259. 


PAIS, patria, the country; as trial per pais, is trial by the 
country, or a jury. 


PALATINE COUNTIES, are thoſe of Chſter, Durham, 
and Lancaſter ; fo called a palatio, becauſe the owner there- 
of, the earl of Cheer, the biſhop of Durham, and the * 
A 1 6 
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of Lancaſter, had in thoſe counties jura regalia, as fully as 
the king hath in his palace, They had large privileges 
granted to them, becauſe they bordered upon the enemies 
countries, Wales and Scotland; in order that the owners, 
being encouraged by ſo large an authority, might be more 
watchful in their defence; and that the inhabitants, having 
juſtice adminiſtered at home, might not be obliged to go out 
of the county, and leave it open to the encmies incurſions. 
1 Black. 116. 


PALMESTRY, a kind of divination practiſed by looking 
upon the lines and marks in the palm of the hand; being a 
deceitful art uſed by the Egyptians, prohibited by the ſta- 
tute 1 &' 2 P. M. c. 4. 4 Black. 166. 


PANEL, is a little pane, or oblong piece of parchment, 
containing the names of the jurors, annexed to the writ of 
venire facias, and returned by the ſheriff to the court from 
whence the proceſs iſſued. 


PANNAGE, paſnage, is the fruit of trees; as acorns, 
crabs, nuts, which the ſwine feed upon in the woods. 
Sometimes alſo, it is uſed to ſignify the money which is 
paid for the pannage. | 


PAPER. By the 24 G. 3. c. 41. every paper-ſtainer or 
maker of paper, ſhall take out a licence anuually from the 
ollicers of exciſe. 

And by the 27 C. 3. c. 13. and 27 C. 3. c. 31. certain du- 
ties are impoſed on all paper made, printed, painted, or 
ſtained in Great Britain; and alſo on paper imported; and 
drawbacks are allowed on the exportation thereof, as ſet 
forth in ſchedules annexed to the ſaid acts. And ſeveral 
regulations are made by the ſaid acts, and alſo by ſeveral 
others, concerning the making, printing, painting, and 
{taining of paper, which is to be under the management of 
olticers appointed by the commiilioners of the treaſury, 


PAPISTS. Sec PoprRr. 


PAR, is a term in exchange, where a man, to wham a 
bill is payable, receives of the acceptor juſt ſo much in value 
as was paid to the drawer by the remitter. And, in the 
exchange between one country and another, far is defined 

Vol., II. N to 
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to be a certain number of pieces of the coin of one country, 
containing in them an equal quantity of filver to that of an- 
other number of pieces of the coin of ſome other country; 
as, where 36s. of the money of Holland, have juſt as much 
ſilver as 20s. Engliſh money; the bills of exchange drawn 
from England to Holland at the rate of 36 s. Dutch for each 
pound ſterling, is according to the par. Lock's Conſideration 


of Money, pag. 18. 
PARAMOUNT, ſignifies the higheſt lord of the fee, 


having under him inferior or meſne lords, of whom the 
tenants hold immediately, as they hold mediately of the 
lord paramount. This ſeigniory of a lord paramount, is 
frequently termed an honour, and not a manor ; eſpecially, 


if it hath belonged to an ancient ſcudal baron, or hath been 


at any time in the hands of the crown. 2 Black. 91. 


PARAPHERNALIA, from Tagz, preter ; and Otęrn, des; 
are the woman's apparel, jewels, and other things, which, 
in the life-time of her huſband, ſhe wore as the ornaments 
of her perſon, to be allowed by the diſcretion of the court, 
according to the quality of her and her huſband, over and 
above her jointure and dower, | 

The hutband cannot by his will deviſe ſuch ornaments 
and jewels of his wife; though, during his life, he hath 
power to fell or diſpoſe of them. But if ſhe continues in 
the uſe of them till his death, ihe ſhall afterwards retain 
them againſt his executors and adminiſtrators, legatees, and 
all other perſons, except creditors where there is a deficiency 
of aſſets. 2 Black. 430. | 

Where the perſonal eſtate hath been exhauſted in payment 
of ſpecialty creditors, the widow ſhall ſtand in their place 
to the amount of her paraphernalia, upon the real aſlets of 
the heir at law 3 Ak. 369. 


PARAVAIL, ſignifies the loweſt tenant of the fee, or he 
that is immediate tenant to one that holdeth over of another : 
and he is called tenant paravail, becauſe it is preſumed he 
has the profit and avai/ of the land. 2 1n/t. 296. 


PARCENARY, is the holding of lands jointly by par- 
ceners, when the common inheritance is not divided. For 
which, ſee COPARCENERS. 


PARCH- 
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PARCHMENT. See Verio. 
PARCO FRACTO, is a writ that lies againſt one who 


violently breaks the pound, and takes out beaſts from thence 
which had' been lawfully impounded. 


PARDON, is a work of mercy, whereby the king, either 
before the attainder, ſentence, or conviction, or after, for- 
gives any crime, offence, puniſhment, execution, right, title, 
debt, or duty, temporal or eccleſiaſtical, 3 Ii. 233. 

Pardons are either general or ſpecial : general, are by act of 

arliament; of which, if they are without exceptions, the 
court mult take notice ex officio; but if there are exceptions 
therein, the party muſt aver that he is none of the perſons 
excepted. The acts of general pardon, from time to time 
occaſionally paſſed, have commonly run in one and the ſame 
form. The laſt was that of the 20 G. 2. c. 52. whereby all 
perſons are pardoned and diſcharged from all treaſons, miſ- 
riſions of treaſons, felonies, treaſonable and ſeditious 
words and libels, leaſing making, miſpriſions of felony, 
offences whereby any perſon may be charged with the 
penalty of præmunire, riots, routs, offences, contempts, 
treſpaſſes, entries, wrongs, deceits, miſdemeanors, for- 
feitures, penalties, ſums of money, pains of death, pains 
corporal, and pains pecuniary, and generally, from all other 
things, cauſes, quarrels, ſuits, judgments, and executions, 
not by this act excepted, which can v the king be pardonel : 
—Excepted, perſons in the ſervice of the pretender; forging 
the king's ſeal 3 coining; violating the privileges of ambaſ- 
ſadors z murders; petty treaſons; poiſonings ; burning of 
houſes, corn, hay, ſtraw, wood; ſhooting at any perſon 
ſending threatening letters; piracy; deſtroying ſhips; offences 
in the navy or army; burglary ; ſacrilege; robbery ; ſodomy ; 
buggery ; rape; perjury; ſubornation; forgery; felony in 
caſes of bankruptcy; deſtroying banks of rivers, and fea 
banks; firing coal-pits; offences againſt the excite, cuſtoms, 
land-tax, poſt-office, ſtamp duties, duty on houſes and 
windows, wool, importing, or exporting goods; offences 
concerning highways or bridges; imbezzling goods and 
warlike ſtores of the crown; titles of quare impedit , inceſt 
ſimony ; dilapidations ; firſt fruits; tenths; money due to 
the king from public officers on account; perſons tranſport- 
ed; offences by papiſts ; contempts in caſes for non-per-" 
formance of awards, or ra of coſts; contempts 
2 ul 
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in eccleſiaſtical courts, in cauſes commenced ſor matters 
of right only, and not for correction; contempts in courts 
of admiralty procecding civilly, and not criminally ; and 
excepted, ſeveral perſons by name. 

Special pardons are either of courſe, as to perſons convicted 
of manſlaughter, or /e defendends ; and by divers ſtatutes, to 
thoſe who ſhall diſcover their accomplices in ſeveral felonies ; 
or, of grace, which are by the king's charter, of which the 
court cannot take notice ex officio, but they muſt be pleaded 

Infl. 233. 

. — things there are which the king cannot pardon; as, 
he cannot pardon an offence before it is committed, but 
ſuch pardon is void. 2 Han. 389. 

As the relcaſe of the party will not bar an indictment at 
the ſuit of the king ; ſo neither will a pardon by the king be 
any bar to an appeal at the ſuit of the party. 2 Ha. 392. 

And in ſome cafes, even where the king is ſole party, 
ſome things there are which he cannot pardon; as, for ex- 
ample, for all common nuſances, as for not repairing of 
bridges or highways, the ſuit (for avoiding multiplicity of 
. ſuits) is given to the king only, for redreſs and reformation 
thereof; but the king cannot pardon or diſcharge either 
the nuſance, or the ſuit for the ſame z becauſe, ſuch pardon 
would take away the only means of compelling a redreſs of it, 
3 Halt. 237. ä | 

Thus alſo, if one be bound by recognizance to the king, 
to keep the peace againſt another by name, and generally, 
all other lieges of the king, in this caſe, before the peace be 
broken, the king cannot pardon or releaſe the recognizance, 
although it be made only to him, becauſe it is for the 
benefit and ſafety of his ſubjects. Id. 238. 

A pardon after retainder doth not reſtore the corruption 
of blood, for this cannot be reſtored but by act of par- 
liament. But, as to iſſue born after the pardon, it hath 
the effect of a reſtitution of blood. 1 H. H. 358. 

A pardon of treaſon or felony reſtores a man to his credit 
ſo as he may be a good witneſs; but a pardon of perjury 
doth not fo reſtore his credit as to admit him to be a wit- 
neſs. 1 Ventr. 349. 


PARENTS AND CHILDREN : 
I. If a man hath a wife and dieth, and within a very 
ſhort time after, the wife marries again, and within nine 


months hath a child, ſo as it may be the child of the _—_ 
* 6 0 
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the other, this child may chuſe either of them for his father. 
1 Inft. 8. 

2. The father hath intereſt in the profits of the children's 
labour while they are under age, if they live with him, and 
are maintained by him. But the father hath no intereſt in 


the gate of the children, either real or perſonal, otherwiſe 


than as their guardian; for he muſt account to them for it, 
and for the profits received, when they come of age. Mood. 
b. I. c. 6. 

So the father cannot apply a legacy left to a child in the 


maintenanee of ſuch child; nor can he put him out ap- 


prentice with the money ariſing from the legacy. 3 Att. 399. 

3. The conſent or concurrence of the parent to the mar- 
riage of a child under age is neceflary ; otherwiſe the mar- 
riage is void. 26 G. 2. c. 33. 

4. If a child dies inteſtate and unmarried, the father alone 
is intitled to the goods and chattels of ſuch child: if there be 
no father, the mother can only come in for an equal ſhare 
with every of the brothers and ſiſters. 

5. The eldeſt ſon is heir to his father; if there be no 
ſon, but daughter only, then all the daughters ſhall be heirs 
equally. 

= Parents and children may aſſiſt each other in their 
ſuits; and may juſtify the defence of cach other's perſons, 
2 Inſt. 564. 

7. Father-and grandfather, mother and grandmother, and 
children of every poor and impotent perſon, being of ſuffi- 
cient ability, ſhall maintain ſuch poor perſon in ſuch manner 
as the juſtices in ſeſſions ſhall appoint; by the 43 Eliz. c. 2. 
And the interpretation which the courts of law have made 
upon this ſtatute is, that if a mother or grandmother 


marries again, and was before ſuch ſecond marriage of ſuf- 


ficient ability to keep the child, the huſband ſhall be charged 
to maintain it; for this being a debt of her's when ſingle, 
ſhall, like others, extend to charge the huſband, But at her 
death, the relation being diſſolved, the huſband is under no 
farther obligation. 1 Black. 449. 

If parents run away, and leave their children at the charge 
of the pariſh, the churchwardens and overſeers, by order of 
the juſtices, may ſeize the rents, goods, and chattels cf 
ſuch parents, and diſpoſe thercof towards their children's 
maintenance. 5 G. c. 8, es , 
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If any popiſh parent ſhall refuſe to allow his proteſtant 
child a fitting maintenance, with a view to compel him 
to change his religion, the lord chancellor ſhall, by order 
of court, conſtrain him to do what is juſt and * 
1112 V. c. 4. 

Alſo, if Jewiſh parents refuſe to allow their proteſtant 
children a fitting maintenance, ſuitable to the fortune 
of the parent, the lord chancellor, on complaint, ſhall 
make ſuch order therein as he ſhall think proper. 1 An. 
Sh 3 6: 30. | 

8. A parent may lawfully correct his child, being under 
age, in a reaſonable manner. But the legal power of a 
father over the perſons of his children ceaſeth at the age of 
twenty-one; for they are then arrived at that point which 
the law hath eſtabliſhed, when the empire of the father, or 
other guardian, gives place to the empire of reaſon. 1 Black, 


45 27 3. 
PARES, a man's peers or eqrals ; as the jury for trial of 


cauſes, who were originally the vaſſals or tenants of the 
lord, being the equals or peers of the partics litigant ; and, 
as the lord's vaſſals judged each other in the lord's courts, 
ſo the king's vaſſals, or the lords themſelyes, judged each 


other in the king's court. 3 Black. 349. 


PARIS H, is that circuit of ground which is committed to 
the charge of one parſon, or vicar, or other miniſter, having 
care of ſouls therein. Theſe diſtricts are computed to be 
near ten thouſand in number. How ancient the diviſion of 
pariſhes is, may at preſent be difhcult to aſcertain ; for it 
ſeems to be agreed, that in the early ages of chriſtianity in 
this ifland, pariſhes were unknown, or at leaſt ſignified the 
ſame that a dioceſe does now. There was then no appro- 
priation of ecclefiaſtical,dues to any particular church; but 
every man was at liberty to contribute his tithes to what- 
ever pricſt or church he pleaſed, provided only, that he did 
it to ſome: or, if he made no ſpecial appointment or appro- 
priation thereof, they were paid into the hands of the 
biſhop, whoſe duty it was to diſtribute them among the 
clergy, and for other pious purpoſes, according to his own 
"diſcretion. 2 Black. 112, 


PARISH 
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PARISH CLERK, was anciently a real clerk, and ſome 
are ſo at this day. He is generally appointed by the incum- 
bent, but by cuſtom may be choſen by the inhabitants; and 
if ſuch cuſtom appears, the court of king's bench will grant a 
mandamus to the ordinary to ſwear him in, for the eſta- 
bliſhment of the cuſtom turns it into a temporal or civil 
right. Pariſh clerks are regarded by the common law, as 
perſons who have freeholds in their offices; and therefore, 
though they may be puniſhed, yet they cannot be deprived, 


© 


by eccleſiaſtical cenſures. 1 Black. 395. 


PARK, (from the French parquer, to incloſe,) is a large 
parcel of ground privileged for wild beaſts of chaſe, by the 
king's grant, or by preſcription. | 1 Inſt. 233. 

A park muſt be incloſed ; for if it lies open, it is a good 
cauſe of ſeiſure into the king's hands as forfeited ; and the 
owner cannot have an action againſt thoſe that hunt in his 

park, if it lies open. 4d. 

Ih) be beaſts of park properly extend to the buck, doe, fox, 
martern, and roe; but, in a common and legal ſenſe, to all 
the beaſts of the foreſt; which, beſides the other, are rec- 
koned to be hart, hind, hare, boar, and wolf, and, in a word, 
all wild beaſts of venery or hunting. 14. 

Parks, as well as chaſes, are ſubject to the common law, 
and are not to be governed by the foreſt laws. 4 1. 

14. 

? If any perſon ſhall pull down or deſtroy the pale or 
wall of any park, he ſhall forfeit 30/. 16 G. 3. c. 30. 


PARLIAMENT : 


1. Jing the writ. 

2. 2 of the candidates, 

3. Qualification of the eleflors. 

g. Elefion. 

5. Return. | 

6. Manner of preceeding in parliament. 

7. Privilege of parliament. 

8. Adjournment, prerogation, and diſſolution. 


1. [ſuing the writ. 


I. Wurm any new parliament is ſummoned, the lord 
chancellor ſends his warrant to the clerk of the crown in 
N 4 chancery, 
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chancery, who thereupon iſſues out writs to the ſheriff of 
every county, for the eleCtion of all the members to ſerve 
for that county, and every hy and borough therein. Or, 
if a vacancy happens during the ſitting of parliament, the 
ſpeaker, by order of the houſe, iſſues & like writ z and if 
a vacancy happens by death, in the time of a receſs for up- 
wards of twenty days, then the ſpeaker iſſues ſuch writ 
without the order of the houſe. : 

And there ſhall be forty days between the teſte or date of 
the writ, and the return of it. 

And the writ ſhall be delivered to the proper officer to 
whom the execution thereof doth belong, and to no other 
perſon. 57 8 . e. 25. 1 

And every ſuch ofhcer, upon receipt of the writ, ſhall in- 
dorſe thereon the day that he received it. 1d. 

2. And in caſe of an election of a night of a hire, the 
ſheriff ſhall, within two days after the receipt of the writ, 
cauſe proclamation to be made at the place where the enſu- 
ing election ought by law to be holden, of a ſpecial county 
court to be there holden, for the purpoſe of ſuch election 
only, on any day, (Sunday excepted,) not later from the day 
of making ſuch proclamation than the ſixteenth day, nor 
ſooner than the tenth day; and ſhall proceed in ſuch 
election, at ſuch ſpecial county court, in the ſame manner as 
if the ſaid election was to be held at a county court as here- 
tofore. 25 G. 3. c. 84. /. 4. 

3. With reſpect to cities, boroughs, and tozuns corporate, 
the ſherifF or other officer who reccived the writ, ſhall forth- 
with, upon receipt thereof, make out a precept to each bo- 
rough, town corporate, or place within his juriſdiction, 
where any members arc to be cieted, and within three days 
(and in the cinque ports fix days) after reccipt of the ſaid 
writ, ſhall, by himſfclf or his proper agent, deliver the pre- 
c-:pt to the officer to whom. the execution thereof doth be- 
long, and to no other perſon z which officer ſhall indorſe 
the day of his receipt thereof, in preſence of the party of 
whom he received the ſame; and ſhall forthwith cauſc 
public notice to be given of the time and place of election, 
and ſhall proceal in the election within eight days after re- 
ceipt of the precept, and give four days notice at leaſt of the 
day appointed for the clection. 7 & 8 . c. 25, | 1- 
10 11 FV. c. 7, | | 
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4. In a city or town, being a county of itſelf, the ſheriff ſhall 
forthwith, on receipt of the writ, give public notice of the 
time and place of election, and proceed to election there- 
upon, within eight days after receipt of the writ, and 
give three days notice thereof at leaſt, excluſive of the 
day of receipt of the writ, and of the day of election. 
19 G. 2. c. 28. | 


2. Qualification of the candidates, 


1. No member ſhall fit or vote in either houſe of par- 
lament, unleſs he be wenty-one years of age. 4 Inft. 47. 

2. In order to prevent papiſis from fitting in either houſe 
of parliament, it is enacted, that no perſon ſhall fit or vote 


in either houſe till he hath, in preſence of the houſe, 


taken the oaths of allegiance, ſupremacy, and abjuration, 
and ſubſcribed and repeated the declaration againſt tranſub- 
ſtantiation, and invocation of ſaints, and the ſacrifice of the 
maſs. 30 C. 2. fl. 2. c. T. 1 G. c. 13. 

3. No perſon born out of Great Britain or Ireland, or the 
dominions thereunto belonging (although he be naturalized 
and made a denizen, except ſuch as be born of Engliſh pa- 


rents) ſhall be capable to be a member of either houſe of 


parliament. 12 & 13 W. c. 2. 

4. Sheriffs of counties, and mayors and bailiffs of bo- 
roughs, are not eligible in their reſpeCtive * juriſdictions, 
as being returning officers ; but a ſheriff of one county may 
be choſen knight of another. 1 Black. 175. 

5. By ſeveral ſtatutes, no perſons concerned in the ma- 
nagement of any duties or taxes created fince 1692, except 
the commiſſioners of the treaſury ; nor any of the officers 
following, viz. commiſſioners of prizes, tranſports, ſick and 
wounded, wine licences, navy, and victualling; ſecretaries 
or receivers of prizes; comptrollers of the army accounts; 
agents for regiments z governors of plantations ; officers of 
Minorca or Gibraltar ; officers of the exciſe and cuſtoms ; 
clerks or deputies in the ſeveral offices of the treaſury, ex- 
chequer, navy, victualling, admiralty, pay of the army or 
navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, wine licen- 


ces, hackney coaches, hawkers and pedlars ; nor any perſons 


that hold any new office under the crown, created fince 1705, 
are capable of being elected. 1 Black. 175. 

But this ſhall not extend to, or exclude the treaſurer or 
comptroller of the navy, ſecretaries of the treaſury, ſecre- 


tary 
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tary to the chancellor of the exchequer, ſecretaries of the 
admiralty, under-ſecretary of ſtate, deputy paymaſter of the 
army, or any perſon holding any office for life, or for 
ſo long as he ſhall behave himſelf well in his office. 15 G. 2, 
c. 22. 

If any member ſhall accept an office of profit under the 
crown, except an officer in the army or navy accepting a 
new commiſſion, his election ſhall be void; but he ſhall be 
capable of being re-elected. 6 Az. c. 7. , 26. 

6. No perſon having a penſion from the crown during 
pleaſure, ſhall be capable of being elected. 6 An. c. 5, 
> 26> ; | 
2 No perſon ſhall be capable to fit or vote in the houſe of 
commons for a county, unleſs he hath an eſtate freehold or 
copyhold, for his life or ſome greater eſtate, of the clear 

early value of 6oo/. ; nor for a city or borough, unleſs he 
| hath a like eſtate of 3oo/. And any other candidate, or two 
electors, may require him to make oath thereof at the time 
of election, or before the day of the meeting of the parli- 
ament ; and before he ſhall vote in the houſe of commons, 
he ſhall deliver in an account of his qualification, and the 
value thereof, under his hand, and make oath of the truth of 
the ſame. But this ſhall not extend to the eldeſt ſon or heir 
apparent of a peer, or of any perſon qualified to ſerve as 
knight of a ſhire, nor to the members of either of the two 


univerſities. 9 An. c. 5. 33 G. 2. c. 20. 


3. Qualification of the elefors. 


1. No perſon ſhall be admitted to vote, under the age of 
twenty-one years. 7 8 W. c. 25. 

2. By ſeveral acts, every elector of a knight of a ſhire 
ſhall have frechold to the value of 4os. a year within the 
county; which is to be clear of all charges and deduc- 
tions, except parliamentary and parochial taxes. 1 Black. 
172. 
; 3. No perſon ſhall vote in right of any freehold granted to 
him fraudulently to qualify him to vote. Fraudulent grants 
are ſuch as contain an agreement to re-convey, or to defeat 
the cſtate granted; which agreements are enacted to be void, 
and the eſtate veſted abſolutely in him to whom it is ſo 
granted. 1 Black. 173. 

4. No perſon ſhall vote for a knight of a ſhire, without 


having been in the actual poſſeſſion of the eſtate for _—_ 
| 1 
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he votes, or in the receipt of the rents or profits thereof to 
his own uſe, above twelve calendar months; unleſs it 
came to him by deſcent, marriage, marriage ſcttlement, 
deviſe, or promotion to a benefice or office. 18 G. 2. 
c. 18. / 5. | 

5. . ſhall vote in reſpect of an annuity or rent 
charge, unleſs regiſtered with the clerk of the peace twelve 
calendar months before. 3 G. 3. c. 24. ö 

6. In mortgaged or truſt eſtates, the mortgagor, or 0 
que tr1/?, ſhall vote; and not the truſtee or mortgagee, unleſs 
they be in actual poſſeſſion. 7 & 8 W. c. 25. J 7. 

7. All conveyances to multiply voices, or to ſplit votes, 
ſhall be void ; and no more than one voice ſhall be admitted 
for one and the ſame houſe or tenement. Id. 

8. No perſon ſhall vote for a knight of a ſhire, in 
reſpect of any meſſuages, lands, or tenements, which have 
not been charged to the land tax fix calendar months before. 
20 G. 3. c. 17. /. 1, 2. 

9. No perſon ſhall vote for any eſtate holden by copy of 
court roll. 31 G. 2. c. 14. 

10. The right of election in boroughs is various, depend- 
ing intirely on the ſeveral charters, cuſtoms, and conſtitu- 
tions of the reſpective places; but by the 2 G. 2. c. 24. 
this right of voting for the future ſhall be allowed ac- 
cording to the laſt determination of the houſe of commons 
concerning it. - | 

And no perſon, claiming to vote in right of his being a 
freeman of a corporation, ſhall be allowed, unleſs he hath 
been admitted to his freedom twelve calendar months'before. 
363. 2 16. 

And no 1 ſhall vote at any election for any city or 
borough, as an inhabitant paying ſcot and lot, or inhabitant 
houſeholder, houſekeeper, and pot-waller, legally ſettled or 
reliant, or as an inhabitant thereof, unleſs he hath been bona 

fide an inhabitant thereof for ſix calendar months previous 
to the day of election; and ſuch vote ſhall be void, and he 
ſhall forfeit 20/. except poſſeſſions acquired by deſcent, deviſe, 
marriage, or marriage ſettlement, or promotion to an office 
or benefice : and this ſhall relate only to perſons who claim 
to vote in manner aforeſaid. 26 G. 3. c. 100. %. 1, 2. 
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4 4. Election. 


1. In order that elections may be free, the ſecretary at 
war, on notice given to him by the clerk of the crown, of the 
writ being ifſued, ſhall ſend orders for the removal of ſol. 
diers, one day at leaſt before the election, to the diſtance of 
two or more miles, and not to return till one day after the 
poll ſhall be cloſed. But this not to extend to the guards, 
nor to any caſtle or fortified place where a garriſon is uſually 
kept, nor to any officer or ſoldier having right to vote at 
ſuch election. 8 G. 2. c. 30. 

2. By vote of the houſe of commons, to whom alone be- 
longs the power of determining conteſted elections, no lord 
of parliament, or lord lieutenant of a county, hath any 
right to interfere in the election of commoners. And, by 
ſeveral ſtatutes, if any officer of the exciſe, cuſtoms, poſt- 
office, ſtamps, or certain other branches of the revenue, ſhall 
meddle in elections, by perſuading or diſſuading any voter, 
he ſhall forfeit 100/. and be diſabled to hold any office, 
1 Black, 178. 

3. And to prevent bribery and corruption, no candidate, 
after teſte of the writ of ſummons, or after a place becomes 
vacant in parliament time, ſhall, by himſelf, or by any other 
ways or means on his behalf, or at his charge, before his 
election, directly or indirectly, give, or promiſe to give, to 
any elector, any money, meat, drink, proviſion, preſent, 
reward, or entertainment, to or for any ſuch elector in par- 
ticular; or to any county, city, town, borough, port, or 
grin in general; in order to his being elected, on pain of 

ing incapacitated. 7 & 8 W. c. 4. 

4. And the ſheriff ſhall erect, at the expence of the candi- 
dates, ſuch number of booths for taking the poll, as the can- 
didates, or any of them, ſhall, three days at leaſt before the 
commencement of the poll, deſire, not exceeding the num- 
ber of hundreds or other like diviſion, and not excceding fif- 
teen in the whole; and ſhall affix, on the moſt public part 
of each, the name of the hundred for which ſuch booth is 
deſigned; and ſhall make out a liſt for each booth of the ſe- 
veral towns, pariſhes, and hamlets, wholly or in part wich- 
in ſuch hundred; and ſhall, on requeſt, deliver a copy to 
any of the candidates, paying 2s. 18 G. 2. c. 18. | 

5. And the ſherilf ſhall appoint ſuch number of clerks, as 


be ſhall think ſit, for taking the poll in the preſence of * 
{c] 
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ſelf or deputy; which clerks, before they begin to take the 
poll, ſhall be ſworn by the ſheriff or under-ſheriff, truly and 
indifferently to take the poll, and to ſet down the name of 
each frecholder, and the place of his freehold, and for 
whom he polls; and to poll no freeholder who is not 
(worn, if ſo required by any of the candidates. 7 & 8 V. 
c. 25. 3. 

5 { : there are ſeveral booths, the ſheriff ſhall 
appoint clerks at each booth; who ſhall be paid by the 
candidates, not exceeding each one guinea a day. 18 G. 2. 
c. 18. 

And he ſhall admit one perſon for each candidate to be in- 
ſpefor of the clerks. 7 & 8 W. c. 25, f 3. 

6. Alſo the ſheriff ſhall allow a cheque book for every poll 
book for each candidate, to be kept by their inſpectors at the 
place of taking the poll. 19 G. 2. c. 28. 

7. Before the returning officer ſhall proceed to the elec- 
tion, he ſhall, immediately after the reading of the writ, 
take and ſubſcribe the following oath, to be adminiſtered by 
a juſtice of the peace, or any three electors: «I A. B. do 
« ſolemnly ſwear, that I have not, directly nor indirectly, 
received any ſum or ſums of money, office, place, or em- 
« ployment, gratuity, or reward, or any bond, bill, or note, 
« or any promiſe of gratuity whatſoever, either by myſelf, or 
© any other perſon to my uſe, or benefit, or advantage, for 
« making any return at the preſent election of members to 
« ſerve in parliament z and that I will return ſuch perſon or 
« perſons as ſhall, to the beſt of my judgment, appear to 
t“ me to have the majority of legal votes ;” which oath 
ſhall be entered amongſt the records of the ſeſſions. 2 G. 2. 
c. 24. / 3. 

dl if the eleCtion ſhall not be determined upon view, 
with the conſent of the freeholders there preſent, but a poll 
ſhall be demanded, the ſame ſhall commence on the day on 
which ſuch demand is made, or upon the next day at 
fartheſt, (unleſs it be Sunday, and then on the day after,) and 
ſhall be regularly proceeded in from day to day ( Sundays ex- 
cepted) until the ſame be finiſhed, and ſhall not continue 
more than fifteen days at moſt, { Sundays excepted ;) and the 
poll ſhall be kept open ſeven hours at leaſt each day, between 
eight in the morning and eight in the evening. 25 G. 3. 
c. 84. / 1. 3. . 

8. And every freeholder, before he is admitted to poll for 
a knight of the ſhire, ſhall, if required by a candidate, or 

| 29 
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any eleQor, take the following oath (to be adminiſtered by 
the ſheriff, under-ſheriff, or one of the ſworn clerks); 

« You ſhall ſwear or, being one of the people called Duakers, 

« you ſhall ſolemnly affirm) that you are a freeholder in the 

« county of and have a freehold eſtate, conſiſting of 
cc L ſpreifying the nature of it, whether meſſuage, land, rent, 

« zithe, or «what elſe ; and if ſuch freehold — conſiſts in meſ 

« ſuaget, lands, or tithes, then ſpecifying in uibeſe occupation ; and 
« if in rent, then ſpecifying the names of the owners or Pfefers of 
« the lands or tenements, out of which ſuch rent is ſain] lying or 

« being at in the county of of the clear yearly 

ac value of 40s. over and above all rents and charges payable 

cc out of, or in reſpect of the ſame; and that you have been 

te jn the actual poſſeſſion or receipt of the rents or profits 

tc thereof, for your own uſe, above twelve calendar months, 

tc or that the ſame came to you within the time aforeſaid, 

« by deſcent, marriage, marriage-ſettlement, deviſe, or 

tc promotion to a benefice in the church, or by promotion to 

cc an office; and that ſuch freehold eſtate has not been grant- 

« ed or made to you fraudulently, on purpoſe to qualify you 

cc to give your vote; and that the place of your abode is 

ec at in and that you are twenty-one years 

« of age, as you believe; and that you have not been polled 

ec before at this election.“ And if he falfifies, he ſhall ſuffer 

as in caſe of perjury. 18 G. 2. c. 18. , 1. 

And the ſheriff and clerks ſhall enter not only the place of 
his freehold, but alſo the place of his abode, as he ſhall de- 
clare the ſame at the time of giving his vote; and ſhall enter 
furat' againſt the name of every ſuch voter who hath taken the 
oath. 10 An. c. 23. / 5. | 

And the aforeſaid act of the 18 C. 2. c. 18. ſhall extend 
to cities and towns, that are counties 7 themſelves, where 
perſons have a right to vote in reſpeCt of a freehold of 4os. a 

ear; but not where they have a right to vote in reſpec of 
* tenure, or where the right to vote for a freehold 
doth not require the ſame to be of 4os. a year. 19 G. 2. c. 28. 

9 And the voter, if required by either of the candidates, 
or any two electors, ſhall, before he votes, take the oath _ 
againſt bribery, to be adminiſtered by the returning officer, 
or his deputy, as follows: I A. B. do ſwear (or, being 

" & one of the people called Duakers, do ſolemnly affirm) I have 
&« not received or had by myſelf, or any perſon whatſocver 
« in truſt for me, or for my uſe and benefit, directly or 
C indirectly, any ſum or ſums of money, oſſice, place, or 
| 2 « employ- 
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it employment, gift or reward, or any promiſe or ſecurity 
« for any money, oſſice, employment, or gift, in order to 
« give my vote at this clection; and that J have not before 
« been polled at this election.“ 2 G. 2. c. 24. / 1. 

And if any perſon ſhall take any money or other reward, 
or contract or agree for any money, gift, office, employ- 
ment, or other reward, to give, or forbear to give his vote, 
he ſhall forfeit 00 J. / 7. 

And in all caſes where no oath of qualification other than 
the ſpid oath againſt bribery, or the oaths of allegiance, 
ſupremacy, and abjuration, can now by law be required, 
every perſon claiming to vote, ſhall, (if required as afore- 
ſaid,) before he is admitted to poll, take the oath following: 

« I do ſwear (or affirm) that my name is A. B., and 


« that I am and that the place of my abode is at 
60 in the _ of and that I have not before 
« polled at this election; and that I verily believe my- 


« ſelf to be of the full age of twenty-one years.” 25 G. 3. 


c. 84. / 5+ 
5. Return. 


1. AFTER the election, the names of the perſons choſen 
ſhall be written in an indenture, under the ſeals of the 
eleCtors, and tacked to the writ. 7 H. 4. c. 15. 


2. The returning officer in boroughs, returns his precept 


to the ſneriff, with the perſons elected by the majority. 
And the ſheriff returns the whole, together with the writ 
for the county, and the knights elected thereupon, to the 
clerk of the crown in chancery, before the day of meeting, 
if it be a new parliament; or within fourtecn days after the 
election, if it be an occaſional vacancy; and this, under the 
pony of 500/. And if the ſheriff doth not return ſuch 

nights only as are duly elected, he forfeits by the ancient 
ſtatutes 100 /. ; and the returning officer of a borough, for 
a like falſe return, 40/. And by later ſtatutes, they are 
liable to an action at the ſuit of the party duly elected, and 
to pay double damages. And the like remedy ſhall be againſt 
an officer making a double return. 1 Black. 180. 7 & 8 V. 
c. 7. 

3. And the ſheriff ſhall deliver copies of the poll to any 
perſon deſiring the ſame, paying a reaſonable charge for 
writing thereof. 7 & 8 W. c. 25. / 6. 


4. And 
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4. And he ſhall, within twenty days after the election, de- 
liver over upon oath, (to be adminiſtered by two juſtices,) all 
the poll books to the clerk of the peace, without alteration 
to be kept amongſt the records of the ſeſſions. 10 Ayn, 
6. 23. L 5. | 

224 2 check polls, as well as the original polls taken by 
the ſheriff or his clerks, muſt be lodged with the clerk of the 
peace: as in the Radnorſhire election, the ſheriff ſwore a 
clerk, and each of the candidates two others, and five polls 
were taken, which were delivered to the ſheriff; he carried 
in that only which was taken by his clerk, as being the 
original poll, and the others only checks; the court held, 
that all the books ought to have been carried in; and grant- 
ed an information againſt the ſheriff for not doing it. 2 Str. 
1048. R. v. Davis. 

5. On petition to the houſe of commons, complaining of 
an undue election, W Ky: members of the houſe of com- 
mons ſhall be choſen by ballot, out of whom each party 
ſhall alternately ſtrike out one, till they be reduced to the 
number of thirteen; who, together with two more, of 
whom each party ſhall nominate one, ſhall be a ſelect 
committee, - determining ſuch controverted election. 
10 G. 3. c. 16. 11 G. 3. c. 42. 


6. Manner of proceeding in parliament. 


1. Tux method of making laws is much the ſame in both 
houſes. , In the houſe of commons, in order to bring in a 
bill, if the relief ſought by it is of a private nature, it is firſt 
neceſſary to prefer a petition ; which muſt be preſented by 
a member, and uſually ſets forth the grievance deſired to be 
remedied. This petition, when founded on facts that may 
be in their nature diſputed, is referred to a committee of 
members, who examine the matter alleged, and according- 
ly report it to the houſe; and then (or otherwiſe upon the 
mere petition) leave is given to bring in the bill. In pub- 
lic matters, the bill is brought in upon motion made to the 
houſe, without any petition at all. 1 Black. 181. 

2. If the bill begins in the houſe of lords, if of a private 
nature, it is referred to two of the judges, to make report. 
4d. 182. 

3- After the ſecond reading, the bill is committed, that 
is, referred to a committee; which is either ſelected by the 
houſe, in matters of {mall importance; or elſe, upon a * 
| 0 
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df conſequence, the houſe reſolves itſelf into a committee 
of the whole houſe. A committee of the whole houſe is 
compoled of every member; and to form it, the ſpeaker 
quits the chair, and may fit and debate as a private member, 
2nother member. being appointed chairman for the time. 
In theſe committees the bill is debated clauſe by clauſe, 
amendments made, and ſometimes the bill intirely new 
modelled. Upon the third reading, amendments are ſome- 
times again made to it; and if a new clauſe be added, 
it is done by tacking a ſeparate picce of parchment on the bill, 
which is called a rider. 1 Black. 182. 


7. Privilege of parliament. 


By the common law, a member of parliament ſhall have 
the privilege of parliament, not only for himſelf and his 
ſervants, to be freed from arreſt, /ubpena, citation, and the 
like; but alſo for his horſes and goods to be free from diſ- 
treſſes: but for treaſon, felony, and breach of the peace, 
there can be no privilege. 4 Inf. 24, 2 5 

But by the 10 G. 3. c. 50. any perſon may commence 
and proſecute any action in any court of record, or court of 
equity, or of admiralty, or in cauſes matrimonial and teſta- 
mentary, againſt any peer or member of the houſe of com- 
mons, or any of their menial or other ſervarts; and no 
proceedings thereupon ſhall be delayed under colour of ſuch 
privilege : provided, that this ſhall not ſubjeCt the perſon of 
any member of the houſe of commons to be arreſted or 
impriſoned on any ſuit or proccedings. And the court out 
of which the writ proceeds, may order the ifſues levied by 
diltringas from time to time, to be fold, and the money 
ariſing thereby, to be applied to pay ſuch coſts to the plain- 
tiff as the court ſhall think juſt, and the ſurplus to be de- 
tained till the defendant ſhall have appeared, or other 
purpoſe of the writ be anſwered. And obedience may be 
inforced to any rule of court againſt any perſon intitled to 
privilege by diſtreſs infinite, if the plaintiff ſhall chuſe to 
proceed in that way, 


8. Adjournment, prorogation, and diſſolution. 


1. Adjournment is a continuance of the ſeſſion from one 
day to another; and this is done by the authority of each 
houſe ſeparately every day; and ſometimes for a fortnight 
or a month together, as at Chriſtmas or Laſter: or upon 
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other particular occaſions : but the adjournment of one 
houſe is no adjournment of the other. 1 Black. 186. 

2. Prerogation is the continuance of the parliament, not 
from one day to another, but from one ſeſſions to another, 
And this is done by the royal authority. And by this, both 
houſes are prorogued at the fame time; it not being a pro- 
rogation of the houſe of lords or commons, but of the par. 
liament. The ſeſſion is never underſtood to be at an end 
until a prorogation; though unleſs ſome act be paſſed, or 
ſome judgment given in parliament, it is, in truth, no ſeſſio 
at all. Id. N 

3. Diſſolution of the parliament puts an end to it alto- 

ether: and this may be effected either by the king, who 

y his prerogative may diſſolve the parliament whenever he 
pleaſes, or by the death of the king, or by the expiration 
of the time for which they were convened. Il. 

By the 1 G. ft. 2. c. 38. the parliament ſhall have con- 
tinuance for ſeven years, to be accounted from the day 
on which, by the writ of ſummons, they ſhall be appointed to 
meet; unleſs ſooner diſſolved by the king. 

And by the 5 & 8 V. c. 25. and 6 An. c. 7. they ſhall 
not be immediately diflolved by the king's death, but ſhall 
continue further for ſix months, unleſs ſooner diſſolved by 
the ſucceſſor, 


PAROL DEMURRER, is a privilege allowed to an in - 
fant, that the action may ſtay till he comes of full age. In 
many real actions brought againſt, or by an infant under the 
age of twenty-one years, and alſv in actions of debt 
brought againſt him as heir to any deccaſed anceſtor, either 
party may ſuggeſt the nonage of the infant, and pray that 
the proceedings may be deferred till his full age, or, accord- 
ing to the legal phraſe, that the infant may have his age, and 
that the pare! may demur, that is, that the pleadings may be 
1 ſtayed; and then they ſhall not proceed till his full age, un- 
leſs it be apparent that he cannot be prejudiced thereby. 
But by the ſtatutes 3 Ed. 1. c. 46. and 6 Ed. 1. c. 2. in 
| writs of entry /ur diſſciſin in ſome particular caſes, and in 
| actions ancefiral brought by an infant, the parol thall not de- 
| mur; otherwiſe he might be deforced of his whole property, 
and even want a maintenance till he came of age. So like- 
wiſe, in a writ of dower, the heir ſhall not have his age ; for 
| it is neceſſary that the widow's claim be immediately de- 
I! termined, elſe {he-may want a preſent ſubſiſtence. Nor {hall 
| an 
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an infant patron have it in a quare impedit, ince the law 
holds it neceflary and expedient that the church be immedi- 
ately filled. 3 Black. 300. 


PARRICIDEF, is the murder of one's father or mother; 
for which the law hath provided no peculiar puniſhment 
different from that of common murder, preſuming pro- 


bably, that no perſon, unleſs totally deprived of reaſon, can 
be guilty of it. : 


PARSON, per/ona, properly ſignifies the rector of* a 

iſh church; becauſe, during the time of his incumbency, 
fer repreſents the church, and, in the eye of the law, ſuſtains 
the perſon thereof, as well in ſuing, as in being ſued, in 
any action touching the ſame. He is in himſelf a body 
corporate, in order to protect and defend the rights of the 
church by a perpetual ſucceſſion. He is ſometimes called 
the refer, or governor of the church; but parſon is the more 
proper and legal appellation. 1 It. 300. When a parſon 
is inſtituted and inducted into a rectory, he is then, and not 
before, in full and complete poſſeſſion, and is called in 


| law, perfona imperſenata, or puren imparſonee. 1 Black. 
391. 


PARTITION, is a dividing of lands deſcended by the 
tommon law, or by cuſtom, among coheirs or parceners, 
where there are two at the leaſt, It may be made by copar- 
ceners, jointenants, and tenants in common. 


PARTNERS, are where two or more agree to come in, 
ſhare and ſhare alike, to any trade or bargain. And al- 
though generally, where an obligation is made to divers per- 
ſons ſor one debt, he who ſurviveth ſhall have the wholez 
yet in caſe of joint traders it is otherwiſe ; for the wares, 
merchandizes, debts, or duties, that they have as joint mer- 
thants or partners, ſhall not ſurvive, but the ſhare of him 
that dieth ſhall go to his executors. And this is by the law 
of merchants, which is part of the laws of this realm, for 
the advancement and continuance of commerce and trade. 
I » 1382, 

So if there ate two partners in trade, and judgment is 
recovered againſt one of them, his myicty of the goods 
in partnerſhip only ſhall be taken in exzcution, Shows. 
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An agent or factor to joint merchants, muſt ſue the 
ſurvivor for the wages: and if he accounts, he ſhall de- 
duct his charges out of the effects of both; but that which 
is clear upon the account ſtated, will belong to the ſurvivor 
and to the adminiſtrator; but the ſurvivor ſhall take the 
whole, and allow a moiety to the adminiſtrator: for it 
would cauſe great confuſion if both ſhould ſue, one 
in his own, and the other in the right of another. L. Raym, 


341- 
PASSAGT, paſſagium, is, properly, over water, as 2 way 


is over land. It relates to the ſea and great rivers: it is 
uſed for the hire that a man pays for being tranſported over 
the ſea, or over any river. An immunity from this payment 
was granted to ſeveral of the religious houſes by divers 
ancient charters. 


PASTURE, common of, is a right of feeding one's 
beaſts on another's land; for in thoſe waſte grounds 
which ate called commons, the property of the ſoil is general- 
ly in the lord of the manor, as in common fields it is in the 
particular tenants. 2 Black, 32. 


PATRONAGE, is the right of preſentation to a church, 
or eccleſiaſtical benefice: it ſignifies to take the church into 
his protection. For when lords of manors firſt built 
churches on their own demeſnes, and endowed them with 
lands or other poſſeſſions, they had of common right a 


power annexed of nominating miniſters to officiate in ſuch 


churches of which they were the founders, endowers, or 
patrons. 2 Black. 21. 


PAVIAGE, is money paid towards the paving of ſtreets 
or highways. 


PAUPERIS FORMA. See Forma Pavreris. 
PAWN, (pignus,) is a pledge or gage for ſurety of payment 


of money lent. 


PAWN-BROKER, is one who lets out money upon pawn 
or pledge, whoſe office is regulated by divers ſtatutes. 
By the 25 G. 3. c. 48. every pawn-broker is required to take 


out a licence annually from the commiſſioners of the ſtamp 


duties. 
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duties. By 30 C. 2. c. 24. /. 4. & 29 G. 3. c. 57. %. 4. every 

rſon who ſhall take any goods by way of pawn or pledge, 
mal enter a deſcription thereof in a book, and the money 
advanced thereon, at what time, and to whom, and deliver 
a duplicate thereof to ſuch perſon, if required. 

And where goods pawned ſhall be damaged through 
neglet of the pawn-broker, a juſtice of the peace may 
award a reaſonable ſatisfaction to be deducted out of the 
principal and intereſt. / 5. & 29 G. 3. c. 57. J. 18. 

Perſons buying or taking in pledge linen or apparel, in- 
truſted to others to waſh or mend, ſhall forfeit double the 
ſum, and reſtore the goods. /. 6. 

The ſale of goods wrongſully gotten within London and 
Weſtminſter, to any broker or pawn-taker, ſhall not alter 
the property. And ſuch broker ſhall, upon requeſt, de- 
clare what goods are come to his hands, on pain of for- 
feiting double value. 1 Ja. c. 21. 

Perſons offering goods to ſale or pawn, not giving a good 
account of themſelves, may be detained with the goods, and 
dclivered over to a conſtable, to be carried before a juſtice, 
who may commit the party for further examination; and 
a juſtice, on application and oath of the owner whoſe goods 
are unlawfully pawned, may ifſue his warrant to ſearch the 
ſuſpected on's houſe; and the goods, if found, ſhall be 
reſtored to the owner. 30 G. 2. c. 24. / 7, 8, 9. 

Goods remaining unredeemed for two years [but by 29 
6. 3. c. 57. f. 12. one year] may be ſold, ſubject to an 
account for the overplus. /. 11. 


PAYMENT. If a rent is reſerved upon a leaſe of lands 
at four uſual feaſts in the year, the leſſor ſhall have an action 
of debt after the firſt day of failure; becauſe the ſame is 
accounted in law a reſervation of parcel of the profits of 
the land: ſo that every quarter's rent is a ſeveral debt. 50 
it is of a covenant or promiſe, or recognizance to pay 1001. 
at five ſeveral days after the firſt default. Yetif one leaſe a 
ſtock of cattle, or other perſonal goods, and the rent is to be 
paid at ſeveral days, the leflor muſt tarry until all the days 
are expired, becauſe it is a perſonal contract. And ſo it is 
of a contract for payment of ſeveral ſums of money. Where 
_— a diverſity between real and perſonal contracts. Mood. 

2. Co 2. 

When one is to pay rent at a certain day, he hath all that 

day until night to pay it; _ ſo that the receiver ymay ſee 
3 to 
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to tell it. And when a common perſon appoints no place 
of payment of his rent, the law appoints it to be on the 
land ; bur in the caſe of the king, the payment muſt be at 
the exchequer, or to his receiver, If a man is bound in an 
obligation to pay his rent at a day, he muſt ſeek out hit 
landlord to pay him. Id. | 
Payment of money before the day, is in law payment at 
the day; for it cannot, in preſumption of law, be any pre- 
judice to him to whom the payment is made, to have hig 
money before the time; and it appears by the party's receipt 
of it, that it is for his own advantage to receive it then, 
otherwiſe he would not do it. 5 Co. 117, 

Upon pleading of payment at the day, it is good evidence 
to prove payment at any time after the day, and before 
action brought. 2 Lill. 287. 


PEACE. The king, by his office and dignity royal, is 
the principal conſervator of the peace within all his domi- 
nions; and may give authority to any other to ſee the peace 
kept, and to puniſh ſuch as break it; hence it is uſually 
called the king's peace. All the great officers of ſtate are 
general conſervators of the peace throughout the kingdom, 
and may commit all breakers of it, or bind them in recog- 
nizances to keep it, As alfo the ſheriff, coroner, conſtables, 
and tithingmen, are conſervators of the peace within their 
own juriſdiction, and may apprehend all breakers of the 
peace, and commit them, till they find ſureties to keep the 
peace, 1 Black, 350, 

By the ancient Saxon conſtitution, theſe ſureties of the 
peace were always at hand, by means of king A/fred's inſti- 
tution of decennaries or frankpledges, wherein the whole 
neighbourhood or tithing were mutually pledges of each 
other's good bchaviour. But this falling into diſuſe, there 
hath ſucceeded to it the method of making ſuſpected perſons 
find particular and ſpecial ſureties for their future conduct. 
4 Black, 252. 

Any juſtices of the peace, by virtue of their commiſſion, 
or thoſe who by virtge of their office are conſervators of the 
peace, may demand ſuch ſecurity according to their own 
diſcretion, or at the requeſt of any other, on due cauſe 
ſhewn. 4 Black. 253. 

When the courts of juſtice are open, and the judges and 
miniſters of the ſame may by law protect men from wrong 
and violence, and diſtribute juſtice to all, it is ſaid to be the 
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time of peace. So when, by invaſion, inſurrection, rebel. 


lion, or ſuch like, the peaceable courſe of juſtice is diſturbed 
and topped, ſo that the courts of juſtice are, as it were, 
ſhut up, then it is ſaid to be time of war. If a man be 
diſſeiſed in time of peace, ard a deſcent is caſt in time of 
war, this ſhall not take away the entry of the diſſciſce. In 
all real actions, the explees or taking of the profits are laid 
in time of peace ; for if they were taken in time of war, they 
are not accounted of in law. 1 II. 249. 


PECULIARS, are places exempt from the juriſdiction 
of the ordinary of the dioceſe; and are of ſeveral ſorts : 
1. Royal peculiars z which are the king's free chapels, and 
are exempt from any juriſdiction but the king's. 2. Pecu- 
liars of the archbiſhops, excluſive of the biſhops and arch- 
deacons, which aroſe from a privilege they had to enjoy 
juriſdiction in ſuch places where their ſeats and poſſeflions 
were. Of theſe, there are upwards of an hundred in the 

rovince of Canterbury, wherein juriſdiction is adminiitered 
ſeveral commiſſaries, the chief of whom is the dean of 
the arches, for the thirteen peculiars of the archbiſhop 
within the city of London. 3. Peculiars of biſhops, ex- 
clufive of the juriſdiction of the biſhop of the dioceſe in 
which they are ſituate, 4. Peculiars of biſhops in their 
own dioceſes, excluſive of archidiaconal juriſdiction. F. Pe- 
culiars of deans, deans and chapters, prebendaries, and the 
like; which are places wherein, by ancient compoſitions, 
the biſhops have parted with their juriſdiction as ordinaries, 
to theſe ſocieties, 


PEDAGE, pedagium, is money given for a fot paſſage 
through any diſtrict or place. i 


PEERS, PEERAGE : 

1. Peers, pares, ſignify generally by the common law, 
thoſe that are impanelled in an inqueſt for the trial of any 
perſon, and convicting or clearing him of the offence for 
which he is called in queſtion; and by magna charta, 
every one is to be tried by his peers or cquals. But in 
common acceptation, the word peers denotes the nobility of 
the kingdom only, or lords of parliament, conſiſting of dukes, 
marqueſſes, earls, viſcounts, and barons. And the reaſon 
why they are called peers is, for that notwithſtanding there 
be a diſtinction of dignities, yet in all public actions they 
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are equal; as in their votes in parliament, and in paſſing 
upon the trial of. any nobleman. 

2. The right of peerage ſcems to have been originally 
territorial; that is, annexed to lands, honors, caſtles, and 
the like ; the proprietors and poſſeſſors of which were (in 
right of thoſe eſtates) allowed to be peers of the realm, and 
were ſummoned to parliament to do ſuit and ſervice to their 
ſovereign; and, when the land was alienated, the digni 
paſſed with it as appendant. Thus the biſhops fit till in 
the houſe of lords in right of ſucceſſion to certain ancient 
baronies annexed, or ſuppoſed to be annexed, to their 
epiſcopal lands. 1 Black. 399. 

But afterwards, when alienations grew to be frequent, 


the dignity of peerage was confined to the lineage of the 


party ennobled, and inſtead of territorial, became perſonal. 
Actual proof of a tenure by barony became no longer ne- 
ceſſary to conſtitute a lord of parliament z but the record of 
the writ of ſummons to him, or his anceſtors, was admitted 
as a ſufficient evidence of the tenure. 1d. 400. 

3. Peers are now created either by writ, or by patent; 
for thoſe who claim by preſcription muſt ſuppoſe either a 


_ writ or patent made to their anceſtors, though by length of 


time it may be loſt. The creation by writ, or the king's 
letter, is a ſummons to attend the houſe of peers, by the 
ſtyle and title of that barony, which the king is pleaſed to 
confer ; that by patent, is a royal grant to a ſubject of any* 
dignity and degree of peerage. The creation by writ is the 
more ancient way; but a man is not ennobled thereby, 
unleſs he actually take his ſeat in the houſe of lords; and 
therefore the moſt uſual, becauſe the ſureſt, way is to grant 
the dignity by patent, which enures to a man and his heirs, 
according to the limitations thereof, though he never him- 
ſelf makes uſe of it. 1d. 

4. In criminal caſes, a nobleman ſhall be tried by his 

ers. But it is ſaid, that this doth not extend to biſhops ; 
who, though they are lords of parliament, and fit there by 
virtue 'of their baronies which they hold in right of the 
church, yet are not ennobled in blood, and conſequently 
not peers of the realm. But this trial by peers is to be 
underſtood only at the ſuit of the king, upon an indictment 
of high treaſon, petit treaſon, felony, or miſpriſion thereof; 
but in caſe of, a præmunire, riot, or the like, and generally 
for all other crimes out of parliament (unleſs otherwiſe ſpe- 
cially provided for by ſtatute, as it is in many inſtances) 
though 


PEN 201 


though it be at the ſuit of the king, a nobleman ſhall not 
be tried by his peers, but by the freeholders of the county. 
3 Inft. 30. 2 Haw. 424. 

5, Peers ſhall have the benefit of clergy for the firſt 
offence of felony, without being burned in E hand. 1 Ed. 
6. c. 12. 

6. A peer ſitting in judgment gives not his verdict upon 
oath, like an ordinary juryman, but upon his honour. He 
anſwers to bills in chancery upon his honour, and not upon 
his oath. But when he is examined as a witneſs, either in 
civil or criminal caſes, he muſt be ſworn. 1 Black. 402. 


7. To ſpread falſe reports of peers or noblemen is much 


more penal than of common perſons ; ſcandal againſt them 
being called by the peculiar name of ſcandalum magnatum, 
and ſubjected to peculiar puniſhment by divers ancient ſta- 
tutes. 41d. 

8. A peer or peereſs cannot be arreſted in civil caſes. 

9. A peer or peereſs cannot be bound over to the peace, 
or good behaviour, in any other place than the courts of 
king's bench or chancery. 1 Haw. 127. | 

10. Peers are not obliged to attend at the tourn or leet. 

11. No peer hath privilege againſt being compelled by 
proceſs of the courts of Weftminſler-hall to pay obedience 
to a writ of habeas corpus directed to him, Burr. Mansf. 
632, 

"oh Proceſs of outlawry lies againſt a peer, if he be in- 
dicted, and appears not, and cannot be taken; otherwiſe 
he might take advantage of his own contumacy. 3 It. 31. 

13. By an order of the houſe of lords, May 11, 1767, 
the heralds are directed to take exact accounts, and preſerve 
regular entries, of all peers and pcereſſes of England, and 
their reſpective deſcendants; and an exact pedigree of each 
me and his family ſhall, on the day of his firſt admiſſion, 

delivered to the houſe by the principal king at arms. 
3 Black. 106. 


PEN, Brit. a hill or mountain, a head. So in the names 
of places; Penrith, a red hill; Penruddech, from the name 
of the owner; ſo Penhurrack, a heap of ſtones upon a 


hill, 


PENAL STATUTES muſt be conſtrued ſtrictly; as, 
where the ſtatute x Ed. 6. c. 12. having enacted, that thoſe 
who are convicted of ſtealing horſes ſhould not have the 
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benefit of clergy, the judges conceived that this did not ex- 
tend to him that ſhould ſteal but one horſe, and therefore 
procured an act for that purpoſe in the year following. 
1 Black. 88. Ie | 
All actions upon 5 ſtatutes, for any forfeiture limited 
to the king, ſhall brought within two years after the 
offence committed; if limited to the king and proſecutor, 
then within one year: and if it is not ſued for in that one year, 
then the king may ſue for the ſame within two years aſter 
the expiration of that one year. 31 £liz. c. 5. 


PENANCE, {pwenitentia, ) is an eccleſiaſtical puniſhment, 
uſed in the diſcipline of the church, which affects the body 
of the penitent, x which he is obliged to give a public fa- 
tisfaction to the church for the ſcandal he hath given by his 
evil example. 50 in the primitive times, they were to give 
teſtimony of their reformation before they were re- admitted 
into the Chriſtian ſociety. In the caſe of incontinence, the 
offender is uſually enjoined to do a public penance in the 
pariſh church, barcheaded and barefooted, in a white ſheet, 
and to make open profeſſion of his crime in a preſcribed 

form of words; which is augmented or — 84 accord- 
ing to the quality of the offence, and the diſcretion of the 
judge. So in ſmaller faults and ſcandals, a public ſatisfac- 
tion or penance, as the judge ſhall decree, is to be made be- 
fore the miniſter, churchwardens, or ſome of the pariſhion- 
ers, reſpect being had to the quality of the offence, and circum» 
ſtances of the fact; as in caſe of defamation, or laying vio- 
lent hands on a clerk, or the like. And as theſe cenſures 
may be moderated by the judge's diſcretion, according to the 
nature of the offence, fo alſo they may be totally altered by 
a commutation of penance ; and this Nach been the ancient 
privilege of the eccleſiaſtical judge, to admit that an oblation 
of a ſum of money, for pious uſes, ſhall be accepted in ſatiſ- 
faction of public penance. But penance muſt be firſt en- 
joined, before there can be a commutation $ or otherwiſe it 
is a commutation for nothing. Gadalph. Repert. Canon. 
Append. 18. 


PENSION. No perſon having a penſion from the crown, 
during pleaſure, or for any term of years, is capable of 
being elected a member of the houſe of commons. 1 Black. 
176, | | 


To 
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To receive a penſion from a foreign prince or ſtate, with. 
out leave of our king, hath been held to be criminal ; 
becauſe it may incline a man to prefer the intereſt of ſuch 
foreign prince to that of his own country. 1 Haw. 58. 

By ſtatute 31 G. 1. c. 22, a duty of 17. a pound is laid 
upon all perquiſites of offices and penſions, payable by the 
crown. 1 Black. 326. 


PENSION ECCLESIASTICAL, is a certain ſum of money, 

id to a clergyman in lieu of tithes; and ſome churches 
bh ſettled on them annuities or penſions, payable by other 
churches. It may be ſued for in the eccleſiaſtical court; 
and a biſhop may ſue for a penſion before his chancel. 
lor, and an archdeacon before his official. JW/od. B. 2, 
6. 2. 
- If an incumbent leaves arrearages of a penſion, the ſucceſ- 

for ſhall be anſwerable; becauſe the church itſelf is charged, 
into whatever hand it comes, Cro. El. 810. 


PENTECOSTALS, were oblations uſually paid to the 
church at the time of pentecoſt ; from whence they were 
alſo called Whitſun-farthings. The payment of theſe is now 
© gut of uſe, except in ſome particular churches by cuſtom. 


PER; entry ſur diſſeiſin in the per. See Exrkr. 


PERFUMERY. By the 26 G. 3. c. 49. a ſtamp duty 
is impoſed on perfumery, according to the price the ſame 
ſhall be ſold at. And every perſon who ſhall deal there- 
in, ſhall take out a licence annually from the ſtamp-office. 


PERJURY, by the common law, is a wilful falſe oath 
by one, who, being lawfully required to depoſe the truth in a 
Judicial proceeding, ſwears abſolutely, in a matter material 
to the point in queſtion, whether he be believed or nor. 
3 HH. 164. 

It muſt be in a judicial proceeding ; therefore no oath 
whatſoever, taken before perſons acting merely in a private ca- 
pacityz or before thoſe who take upon them to adminiſter 
oaths, without legal authority; or before thoſe who are le- 
gal authorized to adminiſter ſome kinds of oaths, but not 

ole 


which happen to be taken before them; or even before. 


thoſe who take upon them to adminiſter juſtice by virtue of 
an authority, ſeemingly colourable, but in truth W 
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ed, and merely void ; can amount to perjury, but is altogether 
idle and of no force. 1 Haw. 174. 

And though an oath be given by him that hath lawful au- 
thority, and the ſame be broken, yet if it be not in a judicial 
proceeding, it is not perjury z becauſe ſuch oaths are general 
and extrajudicial; but it ſerves for aggravation of the offence : 
ſuch are general oaths given to officers or miniſters of juſtice, 
the oaths of fealty and allegiance, and ſuch like. Thus, if 
an officer commit extortion, it is againſt his general oath, 
but yet not perjury, becauſe not in a judicial proceeding ; 
but when he is charged with extortion, the breach of his oath 
may ſerve for aggravation. 3 1nft. 166. 

— of perjury, by the common law, is an offence 
in procuring a perſon to take a falſe oath, amounting to per- 
jury, who actually taketh ſuch oath. 1 Haw. 177. 

But iſ the perſon incited to take ſuch an oath, do not ac- 
tually take it, the perſon by whom he was ſo incited is not 
guilty of ſubornation of perjury ; yet he is liable to be pu- 
nithed, not only by fine, but alſo by infamous corporal pu- 
niſhment. Id. 

To convict a man of perjury, a probable evidence is not 
enough, but it muſt be a ſtrong and clear evidence and the 
witneſſes muſt be more numerous than thoſe on the fide of 
the deſendant; for otherwiſe, it is only oath againſt oath, 
10 Med. 194. 

And the party prejudiced by the perjury, ſhall not be 
admitted to prove the perjury. L. Raym. 396. | 

By the ſtatute 5 El. c. g. the puniſhment of /ubornation 
of perjury, if the proſecution is on that ſtatute, is forfeiture 
of 40l.; and if the offender is not able to pay, he ſhall be im- 

riſoned for half a year, and ſtand on the pillory one hour. 
The puniſhment of perjury by the ſame ſtatute is, forfeiture 
of 20l. and impriſonment for ſix months; and if the offender 
is not able to pay the 20/. he ſhall be ſet on the pillory, and 
have both his ears nailed. And if the proſecution is at the 
common law, no leſs puniſhment ſhall be ſet than is contain- 
ed in this ſtatute. 

And the judge, if he fees cauſe, may order the offen- 
der to be ſent to the houſe of correction, not exceeding 
ſeven years, to be kept to hard labour; or otherwiſe to be 
tranſported for any term not exceeding ſeven years. 2 G. 2. 
c. 25. | 

The judge, ſitting the court, or within twenty-four hours 


after, may direct a proſecution for perjury, and aſſign 
counſel 
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counſel to the proſecutor, who ſhall do their duty gratis, 
G. 2. c. 11. 
N perſon convicted of perjury, is diſabled from being a | 
juror or witneſs. 2 Ha. 287, 433. || 
If a perſon calleth another perjured man, he may have an | 
action upon the caſe againſt him, becauſe it muſt be intend- | 
ed contrary to his oath in a judicial proceeding ; but for 
calling him a for ſworn man, no action lies, becauſe the for- | 
ſwearing may be extrajudicial. 3 Inf, 166, | 
| 
! 


PERNANCY, (from the French prendre, to take,) is 2 
taking or receiving; as a pernor of profits, is he who receives 
the proſits of lands; tithes in pernancy, are tithes taken, 
or that may be taken in kind. 


the witneſſes are old and infirm, and one of the parties inſti- 
tutes a ſuit to perpetuate their teſtimony; for it may be a 
man's antagoniſt only waits for the death of ſome of them to 
begin his ſuit. This is moſt frequent where lands are de- 
viſed by will away from the heir at law; and the deviſee, in 
order to perpetuate the teſtimony of the witneſſes to fuch 
will, exhibits a bill in chancery againſt the heir, and ſets 
forth the will verbatim therein, ſuggeſting that the heir is 
| inclined to diſpute its validity; and then, the defendant 
having anſwered, they proceed to ifſue as in other caſes, and if 
examine the witneſſes to the will; after which, the cauſe is | 
at an end, without proceeding to any decree, no relief being | 
prayed by the bill ; but the heir is intitled to his coſts, even | 


| 
|| 
PERPETUATING the teſtimony of witneſſes is, where | | 
| 
| 
| 
| 
| 


though he conteſts the will. This is what is uſually meant 
by proving a will in chancery. 3 Black. 450. 


PERPETUITY is, where if all that have intereſt join in | 
the conveyance, yet they cannot bar or paſs the eſtate z for if 
if, by concurrence of all having intereſt, the eſtate may be | 
barred, it is no perpetuity. 1 Cha. Ca. 213. i! 

A perpetuity is a thing odious in law, and deſtructive to 1 
the public; tending to put a ſtop to commerce, and pre- | 
vent the circulation of the property of the kingdom ; for the I 
defeating whereof, the method of common recoverics was in- | 
vented. 12 Mod. 282. | 


PER QUOD, are words reſpecting any ſpecial damage; 
% if a man's title to his land be ſlandered, whereby he —_— | 


200 PER 
Bis action for damages, he muſt ſet forth ſpecially, per guad, 
(that is, whereby, ) he loſt an r ſelling it. If a 


man brings an action againſt anather for beating his ſervant, 
he mult ſay per quod he loſt his ſervice, 


PERRY. See Crprx. 


PERSONA IMPERSONATA, parſon 3 ig 
the rector that is in poſſeſſion of a church parochial, be it 
preſentative or impropriate, and of whom the church is full, 


I Inft. 300. 5 


PERSONAL ACTIONS, are ſuch whereby a man claims 
a debt, or perſonal duty or damages in lieu thereof; and like- 
wiſe, whereby a man claims a ſatisfaction in damages for 
ſome injury done to his perſon or property. The former are 
faid to be founded on contracts, the latter upon injuries and 
wrongs. Of the former nature, are all actions upon debt or 
promiſes z of rhe latter, all actions for treſpaſies, nuiſances, 
aſſaults, defamatory words, and the like. Of this latter ſort, 
for perſonal injuries and wrongs, when the perſon dieth, the 
action dieth with him, and cannot be revived either by or 
againſt executors or adminiſtrators. But for debt, or other 
perſonal duty, where the matter ariſeth from contract, 
though the ſuit ſhall abate by the death of either of the par- 
ties, yet the right being tranſmiſſible to the repreſentatives, 
the action may be revived by and againſt the executors or 
zdminiſtrators reſpectively. 3 Black. 117. 302. 


PERSONAL TITHES, are ſuch profits as do ariſe by 
the honeſt labour and induſtry of man employing himſelf 
in ſome perſonal work, artifice, or negociation 3 being 
the tenth part of the clear gain, after charges deducted: 
W, atſ. c. 49. a 


PERSONATING, is to repreſent one by a fictitious of 
aſſumed character, ſo as to paſs for the perſon repreſented: 
By ſtatute 21 F. c. 26. to acknowledge any fine, recovery, 
deed inrolled, ſtatute, recognizance, bail, or judgment, in 
the name of another perſon, not privy to the ſame, is felony, 
without benefit of clergy. As is alſo, by 31 G. 2. c. 10. 
the perſonating any ſeaman in his majeſty's ſervice, or his ex- 
ecutors or adminiltrators, in order to obtain his wages of 


other allowance. | 
os PETER- 
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PETER-PENCE, was an annual tribute of one penny, 
paid at Rome, out of * family, at the feaſt of St. Peter. 
And this, Ina the Saxon king, when he went in pilgrimage 
to Rome, about the year 740, gave to the pope, partly as 
alms, and partly in recompence of a houſe erected in Rome 
for Engliſh pilgrims. And this continued to be paid gene- 
rally, until the time of king Henry the eighth, when it was 
enacted, that from henceforth no perſon ſhall pay any pen- 
fions, Peter-pence, or other impoſitions, to the uſe of the 
biſhop or ſee of Rome. 


PETIT LARCENY. See Larctxy. + 


PETIT SERJEANTY, is where a man holds his land of 


the king, to render to him yearly, a bow, a ſword, a lance, 
a pair of gloves of maile, a pair of gilt ſpurs, or ſuch other 
ſmall things belonging to war : and ſuch ſervice is but 
ſocage in effect, becauſe ſuch tenant, by his tenure, ought 
not to go, nor do any thing in his proper perſon, but to 
render and pay yearly certain things to the king, as if a man 
ought to pay a rent. Litt. 160. 


PETIT TREASON. See TRRASON. 
 PETITIONING. By the 13 & 14 C. 2. fl. 1. c. 5. 


no petition to the king, or to either houſe of parliament, 
for any alteration in church or ſtate, ſhall be ſigned by above 
twenty perſons, unleſs the matter thereof be approved by 
three juſtices of the peace, or the major part of the grand 
jury, in the country; and in London, by the lord mayor, 
aldermen, and common council; nor ſhall any petition be 
preſented by more than ten perſons at a time. But under. 
theſe regulations, it is declared by the ſtatute 1 V. ft. 2. 
c. 2. that the ſubject hath a right to petition, and that all 
commitments and proſecutions for ſuch petitioning, are ille- 
gal. 1 Black, 143. 


PEWS, in a church, are ſomewhat of the nature of heir- 


looms, which may deſcend by cuſtom immemorial, from the- 


anceſtor to the heir, without any eccleſiaſtical concurrence. 
2 Black. 429. 


PHYSICIANS. By ſtatute 14 & 15 H.8. c. 5. phyſi- 
eiana in London, and within ſeven miles thet of, are incor- 
porated, 
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ted, 'with power to make ſtatutes for the government 
hs ſociety 3 * phyſician ſhall practiſe within the * 
limits, till admitted by the preſident and community 
under their common ſeal. And four cenſors are to be choſen 
yearly, who ſhall have the ordering of the practitioners 
within the ſaid limits, and the ſuperviſing of medicines, 
with power to fine and impriſon. And no perſon ſhall be 
allowed to practiſe in phyſic out of London, until he ſhall | 
have been examined at London, by the preſident and three of 
the elects of the ſaid ſociety, and have letters teſtimonial of 
their approving and examination; except he be a graduate of 


Oxford or Cambridge. 


PICKAGE, is a payment to the lord of the ſoil, for liberty 
to pick up or break the ground, in order to erect a ſtall in a 
fair or market. 


PIEPOUDRE court, curia pedis pulverizati, is commonly 
ſaid to be ſo called from the duſty feet of the ſuitors ; others 
derive it, with more probability, from the old French, pied 
puldreaux, a pedlar; being the court of ſuch petty chapmen 
as reſort to fairs or markets. It is the moſt expeditious court 
of juſtice known to this kingdom. It is a court of record, inci- 
dent to every fair and market, whereof the ſteward of him 
who owns, or has the toll of, the fair or market is the judge, 
3 Black. 32. | 

It was inſtituted to adminiſter juſtice for all commercial in- 
juries done in that very fair or market, and not in any pre- 
ceding one. So that the injury muſt be done, complained 
of, heard, and determined, within the compaſs of one and 
the ſame day, unleſs the fair continues longer. 1d. | 
I be trial is by merchants and traders in the fair; and the 

judgment againſt the defendant is, that he ſhall be amerced. 
Weed. b. 4. c. 1. 

From this court a writ of error lies, in the nature of an ap- 
peal, to the courts of Weſtminſter. 3 Black. 32. 

But this court is now gone much out of uſe. 


PIGEONS, A lord of a manor may build a dove-coat on 
his own lands, parcel of the manor; but a tenant cannot, 
without the lord's licence. 3 Salt. 248. But any frecholder 
may build a dove-coat on his own ground, Cro. El. 548. 


Cro. Ja. 382. 
Every 


* 
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Every perſon who ſhall ſhoot at or kill any pigeon, ſhall be 
impriſoned three months, unleſs he pay to the poor 205. for 
every pigeon. I Ja. Co 27. 7. 2. 2 C. 3. c. 29. 

But if the pigeons come upon my ground, and J kill 
them, the owner hath no remedy againſt me, though I may 
be liable to the ſtatutes which make it penal to deſtroy them, 
Co. Ju. 492. 

Pigeons in a dove houſe ſhall go to the heir, and not to 
the executor. '1 /. 8. 


PILLORY, (in Latin colliftrigium, from the perſon's 
neck being put between two boards,) is a very ancient pu- 
niſhment in this kingdom, and was uſed heretofore by the 
Saxons. 3 Int. 192. 

The word pill is common to all the European languages, 
and ſignifies to ſpoil, plunder, or pillage. And pillory, which 
we have immediately from the French, pilleurie, hath been 
improperly applied to denote the mode of puniſhment z 
whereas it ſignifies the fence, as pillour ſignifies tue offender, 
Barrington on the Statutes, 30. | 

Every one that hath a leet or market, ought to have a pil- 
lory ; and it ſeems that a leet may be forfeited for the want 
of it. 2 Haw. 75. 

They that have been adjudged to the pillory, are infa- 
mous, and not to be received to be jurors or witneſſes, 


3 Inft. 219. f 


PIRACY. Formerly piracy was only cognizable by the 
admiralty courts, which proceed by the rules of the civil law. 
But it being inconſiſtent with the liberties of the ſubject, that 
any man's life ſhould be taken away, unleſs by the judgment 
of his peers, or the common law of the land, the ſtatute of 
28 H. 8. x. 15. eſtabliſhed a new juriſdiction for this pur- 
poſe, which proceeds according to the courſe of the common 
law. 4 Black. 71. | "BE 4 

By which ſtatute, all treaſons, felonies, robberies, mur- 
ders, and confederacies, committed upon the fea, or in any 
haven, creek, or place where the admiral hath juriſdiction, 
ſhall be tried in ſuch ſhires or places, as the king ſhall ap- 
— by his commiſſion, in like form as if ſuch offence had 

n committed upon the land, and according to the courſe 
of the common law. And the offenders ſhall ſuffer death, 
without benefit of clergy. 

Vol. II. P | By 
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By the 11 & 12 V. c. 7. the ſaid offences may be tried 


by like commiſſion in any of his majeſty's colonies, forts, or 
factories abroad, at any place at fea, or upon the land; and 
they may hear and determine, and award execution, accord. 


ing to the civil law, and the method and rules of the admi. 


ralty. 

The offence of piracy properly conſiſts in committing 
thoſe acts of robbery and depredation upon the high ſeas, 
which, if committed upon land, would have amounted to 
felony there; but by ſtatute, ſome other offences are made 
Piracy alſo. | | 

As, by the ſaid act of 11 C12 V. c. 7. if any of his 
— ſubjects ſhall commit any act of hoſtility againſt 
any other of his majeſty's ſubjects upon the ſea, under co- 
lour of a commiſſion from any foreign power, he ſhall be 
adjudged a pirate. 

And if any maſter or mariner ſhall betray his truſt, and 
run aw?” with the ſhip, or any boat, ammunition, goods, 
or merch. .adize, or yield them up voluntarily to a pirate, or 
confederate with any pirate, or attempt to hinder the de- 
fence of the ſhip, he ſhall ſuffer death as a pirate; whether 
he be principal, or merely acceſſary, by ſetting forth ſuch 
pirates, or abetting them before the fact, or receiving 
or concealing them or their goods after the fact. And by 
a ſubſequent ſtatute theſe acceſſaries are declared prin- 
cipals. | | 

" a reward of 101. for every ſhip of one hundred tuns or 
under, and of 15/. for every ſhip of greater burthen, ſhall be 
paid by the captain or maſter of the ſhip, to the perſon who 
ſhall firſt make diſcovery of any combination to run away 
with the ſhip; to be paid at the port where the wages of the 
ſeamen are to be paid. 

And by the ſame-ſtatute, 11 & 12 V. c. 5. commanders 
of ſhips or others, trading with pirates, or furniſhing them 
with ſtores or ammunition, or correſponding with them, and 
_ perſons belonging to any veſſel, forcibly boarding any mer- 
chant ſhip, and throwing overboard or deſtroying any of the 
goods, ſhall be adjudged pirates: and ſhips fitted out to trade 
with pirates, and the goods therein, ſhall be forfeited, half 
to the king, and half to him who {hall diſcover the ſame; to 
be ſued for in the admiralty. | 

And for encouragement of the mariners, when a ſhip hath 


been defended and brought to the deſigned port, and 7 
c | 9 
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of the officers or ſeamen have been killed or wounded, the 
judge of the court of admiralty in the port of London, and the 
mayor or chief officer in the ſeveral out- ports, may, on pe- 
tition of the ſeamen, call unto him four or more ſubſtantial 
merchants, not intereſted, and by advice with them, may 
levy upon the. owners of the ſhip and goods, by proceſs out 
of the ſaid court, ſuch ſum as himſelf and the ſaid mer- 
chants, by plurality of voices, ſhall judge reaſonable, not 
exceeding two per cent. of the freight, and of the ſhip and 
goods; which ſhall be diſtributed among the officers and 
ſeamen, or the widows and children of the ſlain, according to 
the direction of ſuch-juſticc, mayor, or chief officer. And 
perſons maimed in ſuch ſervice, ſhall alfo be intitled to be 
admitted into Greenwich hoſpital. 8 G. c. 24. 

And maſters or ſeamen, not defending the ſhip (if it 
carries guns or arms) againſt pirates, or who ſhall utter any 
diſcouraging words, ſhall, if the ſhip be taken, forfeit 
their wages to the owners, and ſuffer ſix months impriſon- 
ment. 4d. | 


PISCARY, is a right or liberty of fiſhing in the water of 
another; of which there are three kinds ; free fiſhery, ſeparate 
fiſhery, and common of fiſhery, See Fiery. 


PLAGUE. By ſtatute 9 An. c. 2. and 26 G. 2. c. 6. 
all veſſels, perſons, and goods, coming from any place from 
whence the king, with advice of his council, ſhall judge it 
probable that the infection may be brought, ſhall make their 
_ in ſuch places, and for ſuch time as his majeſty 

all direct. | 

And the juſtices of the peace ſhall appoint watchmen, 
who ſhall not permit any perſon to come on ſhore or go on 
board, except perſons licenſed by thoſe who have the charge 
cf ſeeing the quarentine duly performed. 

And if any ſuperintendant of the quarentine or watchman 
ſhall neglect his duty, he ſhall be guilty of. felony without 
benefit of clergy. | 

And if the maſter of a ſhip, having on board any perſon 
N ſhall conceal the ſame, he ſhall incur the like 
penalty. 

5 And if any officer of the cuſtoms, or other officer, 


— his duty, he ſhall forfeit his office, and alſo 
ioo 
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If the commander of the ſhip ſhall go, or permit any 
other to go on ſhore during the quarentine, without licence, 
the ſhip and tackle ſhall be forfeited, and the maſter ſnall 
forfeit 500 J. 

And if any perſon ſhall go on board, he ſhall be compelled 
to continue during the quarentine. 

And lazarets ſhall be appointed for receiving of perſons 
obliged to perform quarentine, and for airing of goods ; and 
if any perſon appointed to perform quarentine hall eſca 
or attempt to eſcape from thence, he {hall be guilty of felony 
without benefit of clergy. 

And if any perſon not infected, nor obliged to per. 
form quarentine, ſhall enter ſuch lazaret, he ſhall be 
compelled to continue during the quarentine; and if he 
ſhall eſcape, he ſhall be guilty of felony without benefit 
of clergy. 


PLAINT, guerela, is the exhibiting any action, real or 

ſonal, in writing; and the party making his plaint, is 
called the plaintiff. 

This plaint is chiefly in ſmall actions in the inferior 
courts, under the value of 40. it is in the nature of an 
original writ, briefly ſetting forth the plaintiff's cauſe of 
action, in this manner: “A. B. complains againſt C. D. of 
« a plea of treſpaſs, &c.“ If the defendant ſhall not appear, 
he muſt be diſtrained, firſt, by ſomething of ſmall value; 
and then, if he doth not appear, a further diſtreſs is to be 
taken to a greater value, and ſo on: if all his goods are 
taken upon the firſt diſtreſs, an attachment may be applied 
for to the court of king's bench. 2 Lill. Abr. 294. 


PLANTATIONS, or colonies, in diſtant countries, are 
either ſuch where the lands are claimed by right of occu- 
pancy only, by finding them deſart and uncultivated, and 
peopling them from the mother country; or where, when 
already cultivated, they have been either gained by conqueſt, 
or ceded by treaties. 1 Black. 107. | 

With reſpect to their interior policy, they are properly of 
three ſorts: 1. Provincial eſtabliſhments, the conſtitutions 
of which depend on the reſpeCtive commiſſions iſſued by the 
crown to the governors, and the inſtructions which uſually 
accompany thoſe commiſſions ; under the authority of which, 
provincial aſſemblies are conſtituted, with power of —_ 
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local ordinances, not repugnant to the laws of the mother 
country. 2. Proprietary governments, granted out by the 
crown to individuals, in the nature of feudatory principali- 
ties, with all the inferior regalities, and ſubordinate powers 
of legiſlation, which formerly belonged to the owners of 
counties palatine, yet ſo that nothing be attempted which may 
derogate from the ſovereignty of the mother country. 
. Charter governments, in the nature of civil corporations, 
with the power of making by-laws for their own interior 
regulation, and with ſuch ſpecial authorities as are given 
them in their charters of incorporation. 1 Black. 108. 


PLATE. To prevent frauds in the true manufacturing of 
late, aſſayers ſhall be appointed for the aſſaying and mark- 
ing of plate, to which all working gold or ſilver ſmiths 
ſhall ſend all plate made by them to be touched or 
aſſayed. 

And, by 32 G. 2. c. 24, every perſon who ſhall trade in, 
or ſell any gold or filver plate, or goods in which gold or 
filver is manufactured, ſhall take out a licence annually from 
the officers of exciſe, 


PLAYERS acting for hire where they have no ſettlement 
nor licence from the lord chamberlain, ſhall be deemed 
rogues and vagabonds, and punithed as ſuch; or, other- 
wiſe, every ſuch player ſhall forfeit 50 ., in which caſe 
he ſhall not ſuffer as a vagrant. 10 G. 2. c. 28, 

But by the 28 G. 3. c. 28. juſtices of the peace in ſeſſions 
may licenſe playhoules for a certain time, and under certain 
reſtrictions. 


PLEA, placitum, is that which either party alleges for 
himſelf in court, in a cauſe there depending to be tried: 
and pleading, in a large ſenſe, contains all the matters which 
come after the declaration, as well on the defendant's as on 
the plaintiff's ſide, till iſſue is joined; but it is com- 
monly taken for the defendant's anſwer to the plaintiffs 
declaration. 

Pleas are divided into common pleas, and pleas of the crown x 
common pleas are thoſe which are agitated between common 
perſons in civil cafes, and not between the king and the 
party : pleas of the crown are all ſuits in the king's name for 
criminal offences againſt his cron and dignity; as treaſons, 
felonies, batteries, and ſuch like. 

5 Common 
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Common pleas are either dilatory, or pleas to the alin; 
Pleas dilatory ave ſuch as tend merely to delay, or put off the 
ſuit, by queſtioning tac propricty of the "ona rather than 
by denying the injury: pleas lo the action are ſuch as diſpute 
the very cauſe of ſuit. 3 Black, zol. 

Dilatlory pleas are, I. To the juriſdifion of the court; 
allcgi: ę, for inſtance, that it ought not to hold plea of this 
injury, becauſe it aroſe beyond ſea; or, becauſe the land in 
queſtion is of ancient demeſne, and ought only to be de- 
manded in the lord's court. 2. To the d:/ability of the plain. 
tf; oy reaſon whereof he is incapable to commence or con- 
tinue the ſuit ; as, that he is an infant, an alien enemy, out. 
lawed, or excommunicate. 3. In abatement ; which ahate. 
ment is either of the writ or the declaration, for ſome de. 
fect in one of them; as by miſtaking the defendant, or giving 
him a wrong addition, or other want of form in any material 
reſpect. 1d. | | 

Theſe pleas to the juriſdiction to the diſability, or in 
abatement, were formerly very often uſed as merely dilatory, 
without any foundation of truth, and calculated only for 
delay; but now, by the ſtatute 4 & 5 An. c. 16. no dilato 
plea ſhall be admitted without atlidavit made of the . 
thereof, or ſome probable matter ſhewn to the court to in- 
duce them to believe it true. Id. 302. 

Pleas to the juriſdifi:n, conclude to the cognizance of the 
court, praying “ judgment whether the court will have 
c further cognizance of the ſuit:” pleas to the diſability, 
conclude to the perſon, by praying “ judgment if the plain- 
ce tiff ought to be anſwered:” pleas in abatement, when the 
ſuit is by original, conclude to the writ or declaration, by 
praying “ judgment of the writ or declaration, and that 
the ſame may be quaſhed 3” but if the action be by 54¼, the 
plea muſt pray © judgment of the bill,” and not of the de- 
claretion, the bill being here the original, and the declaration 

only a copy of the bill. Id. 303. 

When tlicle dilatory pleas are allowed, the cauſe is either 
diſmiſſed from that juriſdiction, or the plaintiff is ſtayed 
till iis dit. viliry be removed; or he is obliged to ſue out a 
new writ by leave obtained from the eourt, or to amend 
and new frame his declaration. But when, on the other 
hand, they are over-ruled, as frivolous, the defendant hath 
judgnient to anſwer over to the action. Id. 

Plea to the action, is to anſwer to the merits of the com- 


plaint; and is either general or ſpecial, The general plea, or 


general 


ral iſſue, is what traverſes, thwarts, and denies at once 
the whole declaration, without offering any ſpecial matter 
2 to evade it. As, in treſpaſs either by force of arms, 
or on the caſe, not guilty; in debt upon contract, be owes 
nat hing; in debt on bond, it is not his deed ; on a promiſe, 
he made no ſuch promiſe : theſe pleas are called the general 
iſue; becauſe, by importing an abſolute and general denial 
of what 1s alleged in the declaration, they amount at once 
to an iſſue, by which is meant a fact affirmed on one fide, 
and denied on the other. 1d. 305. 
Formerly, the general iſſue was ſcldom pleaded, except 
when the party intended wholly to deny the charge alleged 
againſt him. But when he meant to diſtinguiſh away or 


palliate the charge, it was always uſual to ſet forth the 


particular facts in what is called a ſpecia/ plea ; which was 
originally intended to apprize the court and the adverſe 
party of the nature and circumſtances of the defence, and 
to keep the law and the fact diftint. And it is an invari- 
able rule, that every defence which cannot be thus ſpecially 
pleaded, may be given in evidence, upon the general iſſue 
at the trial. But the ſcience of ſpecial pleading having been 
frequently perverted to purpoſes of chicane and delay, the 
courts have of late, in ſome inſtances, and the legiſlature in 
many more, permitted the general ifſue to be pleaded, 
which leaves every thing open, the fact, the law, and the 
equity of the caſe; and have allowed ſpecial matter to be 
given in evidence at the trial. Id. 

Special pleas, in bar of the plaintiff's demand, are very 
various, according to the circumſtances of the defendant's 
caſe; as in real actions, a general releaſe, or a fine, both 
of which may deſtroy the plaintiff's title: or in perſonal 
actions, an accord, arbitration, conditions performed, non- 
age of the defendant, or ſome other fact which precludes 
the plaintiff from his action. A juſtification is likewiſe a 
ſpecial plea in bar; as in an action of aſſault and —_— 
that it was the plaintiff's own original aſſault ; in treſpaſs, 
that the defendant did the thing complained of in right of 
ſome office which warranted him ſo to do; or, in an action 
of ſlander, that the plaintiff is really as bad a man as the 
defendant ſaid he was. Alſo, a man may plead in bar the 
ſtatutes of limitation; as upon a promiſe to pay money to 
the plaintiff, the defendant may plead that he made no lach 
promiſe within ſix years. Id. 306. ; 
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'The conditions and qualities of a plea are, 1. That it bg 
fingle, and contain only one matter. 2. 'That it be dire& 
and poſitive, and not argumentative. 3. That it have con- 
venient certainty of time, place, and perſons. 4. That it 
anſwer the plaintiff's allegations in every material point. 
5. That it be ſo pleaded as to be capable of trial. But by 
ſtatute 4 H 5 An. c. 16. a man, with leave of the court, 
may plead two or more diſtinct matters; as in an action of 
aſſault and battery, he may plead not guilty, that the 
other ſtruck firſt, and the ſtatute of limitation. Id. 308. 

When the plea of the defendant is thus put in, if it doth 
not amount to an iſſue or total contradiction of the declara. 
tion, but only evades it, the plaintiff may reply to the de- 
fendant's plea, either traverſing it, or alleging new matter 
in contradiction to it. To which replication the defendant 
may rejoin, or put in an anſwer called a rejoinder. The 
plaintitf may aniwer the rejoinder by a /urrejoinder. Upon 
which the defendant may rebut ; and the plaintiff anſwer 
him by a ſurrebutter. But it is ſeldom that the matter goes 
ſo far. Which ſaid pleas, replications, rejoinders, ſurre- 
Joinders, rebutters, and ſurrebutters, anſwer to the exceptis, 
replicatio, daplicatio, triplicatio, and quadruplicatio, of the 
Roman law. Id. 309. | | | 

In criminal matters, the plea is of five kinds: 1. To the 
Juriſdiftion of the court ; which is, where an indictment is 
taken before a court that hath no cognizance of the offence; 
as if a man be indicted for a rape at the ſheriff's tourn, or 
for treaſon at the quarter ſeſſions. 2. Demurrer ; which is, 
when the fact, as alleged, is allowed to be true; but the 
— joins iſſue upon ſome point of law in the indictment, 

y which he inſiſts, that the fact, as ſtated, is no {clony, 
treaſon, or whatever the crime 1s alleged to be: as if a 
man be indicted for feloniouſly ſtealing a greyhound, which 
is not felony, but only a civil treſpaſs. But this demurrer is 
ſeldom uſed ; becauſe the ſame advantage may be taken 
upon the plea of not guilty ; or afterwards, in arreſt of judg- 
ment, when the verdict hath eſtabliſhed the fact. 3. In 
abatement ; which is principally for miſnaming the priſoner, 
or giving him a wrong addition: but this kind of plea. is of 
little advantage; for if the exception be allowed, a new bill 
of indictment may be framed according to what the pri- 
ſoner in his plea avers to be his true name and addition. 
4. A ſpecial plea in bar ; of which there are four kinds : Fat 
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a former acquittal, (auterfeits acquit, ) founded on this prin- 
ciple, that no man ſhall be brought in jeopardy of his life 
more than once for the ſame offence, Secondly, a for- 
mer conviction ( auterfoits convif ) for the ſame offence, 
though no judgment was given, or perhaps will be given, 
(being ſuſpended by the benefit of clergy, or other cauſe); 
and this depends on the ſame principle as the former, that 
no man ought to be twice brought in danger of his life 
for one and the ſame crime. Thirdly, a former attainder, 
(auterfoits attaint, ) which is a good plea in bar, whether it 
be for the ſame or any other felony ; for having, by the at- 
tainder, forfeited all he had, he is dead in law; and it would 
be abſurd to attaint him a ſecond time; but it is other- 


wiſe if the attainder hath been reverſed for error, or the 


judgment hath been vacated by the king's pardon, with 
regard to felonies committed afterwards. Fourthly, a par- 
dn of the offence charged in the indictment may be plead- 
ed in bar; which at once deſtroys the end and purpoſe 
of the proſecution, by remitting the puniſhment which the 
proſecution was calculated to infiict. Fifthly, the general iſſue, 
or plea of not guilty ; upon which plea alone the priſoner can 
receive his final judgment of death. In caſe of an indict- 
ment of felony or treaſon, there can be no ſpecial juſtifica- 
tion by way of plea; as on an indictment of murder, a 
man cannot plead that it was in his own defence againſt a 
robber on the highway, or a houſebreaker ; but he muſt 
plead the general iſſue not grilty, and give this ſpecial matter 
in evidence; and the jury, upon the evidence, will take 
notice of any defenſive matter, and give their verdict accord- 
ingly, as effectually as if it were, or could be, ſpecially 
pleaded. 4 Black. 332, 


PLEDGE is of two kinds; living and dead. Living 
pledge is, when a man borrows a ſum of money of another, 
and grants him an eſtate, to hold till the rents and profits 
ſhall repay the ſum ſo borrowed. This is an eſtate condi- 
tioned to be void, as ſoon as ſuch ſum is raiſed. And in 
this caſe, the land or pledge is ſaid to be living: it ſubſiſts 
and ſurvives the debt; and immediately, on the diſcharge of 
it, reſults back to the borrower. A dead pledge, or mort- 
gage, is where a man borrows of another a ſpeciſic ſum, and 

ants him an eſtate in fee, on condition that if he, the 
mortgagor, ſhall repay to the mortgagee the ſaid ſum on a 
certain day conditioned in the deed, that then the mort- 


gages 
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gagee may re-enter on the eſtate ſo granted in pledge, or 
that the mortgagee ſhall re-convey the eſtate to the mort. 
gagor; and in this caſe the land, which is ſo put in pledge, 
is by law, in caſe of non-payment at the time limited, dead 
and gone. 2 Black. 157. 

It a pawnbroker receives plate or jewels as a pledge or ſe- 


. curity for the repayment of money lent thereon at a day 
certain, he has them on an expreſs contract or condition to 


reſtore them, if the pledger performs his part by redeem- 
ing them in due time; for the due execution of which con- 
tract, many uſeful regulations are made by the ſtatute 
30 G. 2. c. 24. 2 Black. 452. | 

And ſo if a landlord diſtrains goods for rent, or a pariſh 
officer for taxes, theſe, for a time, are only a pledge in 
the hands of the diſtrainors; and they are bound by an im- 
plied contract in law, to reſtore them on payment of the debt, 
duty, and expences, before the time of ſale; or, when ſold, to 
render back the overplus. 1d. 


PLENARTY, in the eccleſiaſtical law, is where a church 
78 r of an incumbent. At the common law, if a ſtranger 
who had no right to the preſentation had preſented a clerk 
upon a vacancy, and the clerk had been admitted and inſti- 
tuted thereupon, the true patron had no other remedy to re- 
cover his advowſon, but a writ of right of advowſon, 
wherein the incumbent was not to be removed ; for plenarty, 
generally, was a good plea both in quare impedit, and a 


darrein preſentment ; and the reaſon was, to the intent that 


the incumbent might quietly intend and apply himſelf to his 
ſpiritual charge. But by ſtatute 7 An. c. 18. no uſurpation 
upon any avoidance ſhall diſplace the eſtate or intereſt of 
any perſon intitled to an advowſon, or hinder him to pre- 
ſent on the next avoidance, or to maintain a qua re impedit to 
gain the poſſeſſion. 


PLOUGH-BOTE, is an allowance to the tenant of wood 
ſufficient for ploughs, harrows, carts, and other inſtruments 


of huſbandry. 


PLOUGH-LAND, is as much land as can reaſonably be 
cultivated in a year with one plough. By the ſtatutes re- 
lating to the repair of the highways, it hath uſually been eſti- 
mated at 50/. per annum. 


PLURA- 
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PLURALITY. By the ſtatute 21 U. f. I 13. if any 


perſon, having one benefice with cure of ſouls of 8 J. a year 
in the king's books, ſhall accept another of whatſoever value, 
and be inſtituted and induCfted into the ſame, the former 
benefice ſhall be void; unleſs he have a diſpenſation from 
the archbiſhop of Canterbury, who hath power to grant diſ- 
penſations to chaplains of noblemen and others, under 
proper qualifications, to hold two livings, provided that the 


livings be not more than thirty miles diſtant from each other, - 


and provided that he reſide im cach for a reaſonable time in 
every year, and that he keep a ſufficient curate in that where- 
in he doth not ordinarily reſide. | 

Though the act mentions inflituted and inducted, yet, 


when he is inſtituted into the ſecond benefice, the diſpenſa- 


tion to hold two benefices comes too late, although he be 
afterwards inducted ; for, by inſtitution, the church is full 
of the incumbent. 4 Co. 

But with reſpect to lapſe, the avoidance of the former 
beneſice doth not take place, till induction to the ſecond ; 
ſo that the paron hath fix months from the induction to 
preſent in, to. ſave the incurring of a lapſe ;- yet he may, if 
he pleaſes, preſent before the induction. Bur. Mansf. 
1512. 

"But a man may hold as many beneſices without cure as he 
can get; all of them, or all but the laſt, being under the 
value of 8 J. a year. IWatf. c. 3. 


PLURIES, is a writ that iſſues in the third place, after 
two former writs have been diſobeyed ; for firſt, goes out 
the original writ, or capias ;- which, if it has not effect, then 
iſſues the alias; and if that alſo fails, then the pluries: 
« We command you as we have often commanded you,” 
Aut pluries precipimus, It is uſed in proceedings to out- 
lawry, and in great diverſity of caſes. 


POISONING, is the moſt deteſtable of all kinds of mur- 
der; becauſe it is moſt horrible and fearful to the nature of 


man, and of all others can be leaſt prevented, either by re- 


ſiſtance or foreſight. By the ſtatute 22 H. 8. c. 9. was in- 
flicted for this crime a more grievous and lingering death 


than the common law preſcribed ; namely, that the offender 


ſhould be boiled to death; but this was repealed by 1 Ed. 6. 
6 I2, 
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If a man perſuade another to drink a poiſonous liquor, 
under the notion of a medicine, who afterwards drinks it in 
his abſence, the procuror of the felony, in this caſe, is as 
much a principal, as if he had been actually preſent when 
it was done; fo are all thoſe who were preſent when the 
poiſon was infuſed, and privy and conſenting to the deſign, 
But thoſe who enly abetted the crime by their command, 
counſel, or advice, but were abſent when the poiſon 
was infuſed, are acceſſaries, and not principals. 2 Haw. 


313- 
POLICY OF INSURANCE, is an inſtrument entered 


into by inſurers of ſhips and merchandize to merchants, 
obligatory for the payment of a ſum agreed on in caſe of 
loſs. It is a courſe taken by thoſe who adventure goods to 
ſea, that they, unwilling to hazard the whole, give unto 
ſome other, called an inſurer, a certain rate or proportion- 
able fum of ſo much per cent., to ſecure the ſafe arrival of 
the ſhip and goods at the place agreed on; ſo that if the ſhip 
and merchandize miſcarry, the inſurer makes good to the 
adventurer ſo much as he promiſed to ſecure ;z but if the 
ſhip arrive ſafely, he gains that clear which the merchant 
compounds to pay him. See-INSURANCE, 


POLL, a head; ſo where particular jurors are chal- 
lenged, it is called a challenge to the polls ; fo poll money, 
poll fulver, ſometimes called a capitation tax, is a tax upon 
the people at ſo much a head. Pollard trees, are ſuch whoſe 
heads have been cut off, A deed-pzll, is a deed not indent- 
cd at the top, but is polled or ſhaved quite even. 


POLYGAMY, in ſtrictneſs, differs from bigamy ; polygamy 
being where a man hath ſeveral wives at the ame time; 
bigamy where he hath had two wives ſucceſſively. By ſla- 
tute 1 J. c. 11. if any perſon within his majeſty's domi- 
nions of England and Wales, being married, ſhall _ "y | 
perſon, the former huſband or wife being alive, ſuch ot- 
fence ſhall be felony (but within clergy). But this ſhall 
not extend (1.) to any perſon whoſe huſband or wife ſhall be 
continually remaining beyond the ſeas, by the ſpace of 
ſeven years together, and this, although the party in Eng- 
land hath notice, that ſuch huſband or wife 1s living : nor 
(2.) to any perſon whoſe huſband or wife ſhall abſent him 
or 
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or herſelf, the one from the other for ſeven years together, 
in any part of his majeſty's dominions, the one of them not 
knowing the other to be living within that time: nor (3.) 
to any perſon who ſhall be at the time of ſuch marriage 
divorced by ſentence in the eccleſiaſtical court: nor (4.) 
to any perſon whoſe former marriage by ſentence in the 
eccleſiaſtical court, hath been declared to be void: nor (5.) 
to any perſon by reaſon of any former marriage made within 
age of conſent; that 1s, either the woman being under 
twelve, or the man under fourteen. 

If the firſt marriage was beyond ſea, and the latter in England, 
the party may be indicted here, becauſe the latter marriage 
makes the offence ; but if the firſt marriage was in England, 
and the latter beyond ſea, the offender cannot be in- 
dicted here, becauſe the offence was not within the king- 
dom. MKely. 79. | | 

On a proſecution on this ſtatute, the firſt and true wife 
cannot be allowed as a witneſs againſt the huſband ; but the 
ſecond wife may be admitted to prove the ſecond marriage, 
for ſhe is not his wife ſo much as de facto. 1 Hale Hiſt. 


693. 


PONE, is a writ whereby a cauſe depending in the coun- 
ty court, or other inferior court, is removed into the court 
of common pleas, and ſometimes into the King's bench; 
as when a replevin is depending by writ out of chancery, 
the plaintiff or defendant may remove the plea by pore, re- 
quiring the ſheriff to put the plaint, which is in his county 
court, before the king's juſtices at Weſtminſter. Food. 
& & & 4 

Alſo a writ commanding the ſheriff (on the plaintiſf's 
putting in ſureties to proſecute, which is a thing merely 
ſuppoſed) to ſummon the defendant to appear, and 
to anſwer to the plaintiff's ſuit, is likewiſe called a 


fone. Id. 


* PONTAGE, pontagium, is a contribution towards the 
maintenance or rebuilding of bridges. And it alſo ſignifies 
toll taken for that purpoſe. This was one of the three pub- 
lic charges from which no one was exempt; viz. caſtles, 
bridges, and expeditions. Unto which even the religious 
ſocieties were ſubject. | 


POPERY. Amongſt = other forfeitures and difabi- 
lities, it was enacted by the ſtatute 10 & 11 W. c. 4. that 
| : 8 2 
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if any popith prieſt ſhall ſay maſs, or exerciſe any part of lis 
office or function, S in foreign miniſters houſes,) or 
if any papiſt ſhall keep ſchool, or take upon him the educa- 
tion, or government, or boarding of youth, he ſhall be ad- 
judged to perpetual impriſonment: and if any papiſt ſhall 
not, within ſix months after he ſhall be eightcen years of 
age, take the oaths to the government, he ſhall be incapable 
to take any lands by deſcent, deviſe, or limitation; alſo, 
every papilt ſhall be diſabled to purchaſe any lands in his 
own name, or in the name of any other to his uſe. But b 

the 18 G. 3. c. 66. all this is repealed, with reſpect to fuch 
perſons as ſhall within ſix months after the accruing of his 
title, being of the age of twenty-one years, take an 
oath in the nature of the preſent oath of allegiance and 


ſupremacy. 


POPULAR ACTION, is an action given in general to 
any of the king's pecple, who will ſue for a penalty on the 
breach of ſome penal ſtatute. See INFORMATION. 


PORTION. Where a portion is charged upon land, by 
deed or by will, if the perſon dies before it becomes due, it 
ſhall ſink into the inheritance for the benefit of the heir at 
law, whether it be given with or without intereſt. 1 All. 
o portion given to one payable at a certain age, and if he 
dies, limited over to another, without mentioning any age; 
if the firſt dies before the time of payment, it veſts in the 
ſecond immediately. 1d. 556. | 

If a younger brother hath a proviſion under a ſettlement, 
and lives with the elder, whole eſtate is charged with the 

rtion, he ſhall have an allowance for his maintenance out 
of the intereſt. For where there is a power of charging 
intereſt, it ſhall be conſidered as maintenance; for giving 
intereſt is the ſame thing as giving expreſs mainte- 
nance. Id. 


PORT-REEVE, portgrave, is the chief magiſtrate of 
a port town ; as ſheriff (ſhire-reeve ) is the chief officer of 
the ſhire. | 

PORT TOLL, is a payment for the liberty of bringing 


goods into a port; and for this the owner of the port may 
preſcribe, without any conſideration alleged; for the privi- 
lege 
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lege of bringing goods into a port for ſafety, implies a conſi- 
deration in itſelf. | 


POSSE COMITATUS. For keeping the peace, and 
urſuing felons, the ſheriff may command all the people of 
hi county to attend him, which is called the poſſe comitatus : 
which ſummons, every perſon above the age of fifteen, and 
under the degree of a peer, is bound to attend, on pain of 
fine and impriſonment. 1 Black. 343. 


POSSESSION, obtained by a mere ſtranger, without 
right, is a title, until the true owner enters upon him; 
which, in ſuch caſe, the true owner may do, without the for- 
malities of law. But if a deſcent hath been caſt, this prima 
facie operates as a title in him who comes in by deſcent; 
and he ſhall not be ouſted by the true owner without 
proceſs of law, and proving in himſelf a ſuperior title. 3 Black. 
176. 

Todeſion is the loweſt degree of title, which may be with- 
out any apparent right, or pretence of rightz as where 
one man invades the poſſeſſion of another, and, by force or 
ſurpriſe, turns him out of the occupation of his lands, which 
is uſually called a diſſeiſin. Or it may happen, when, after 
the death of the anceſtor, and before the entry of the heir, 


or after the death of a particular tenant, and before the 


entry of him in remainder or reverſion, a ſtranger gets poſ- 
ſeſhon of the vacant land, and holds out him that had a 
right to enter; in ſuch caſes, the wrong doer hath only a 
mere naked poſſeſſion, which the rightiul owner may put an 
end to by a variety of legal remedics. But in the mean 
time, till ſome act be done by the rightful owner, to deveſt 
this poſſeſſion, and aſſert his title, ſuch actual poſſeſſion is 
prima facie evidence of a legal title in the poſſeſſor; and it 
may, by length of time, and negligence of him who hath the 
right, by degrees, ripen into a perfect and indefealible title. 
2 Black. 196. 

The next ſtep towards a good title, is the r:ght of poſſeſs 
ſion; for this may reſide in one man, while the actual poſ- 
ſeſſion is not in himſelf, but in another. For if a man be 
diſſeiſed, or otherwiſe kept out of poſſeſſion, although the 
actual poſſeſſion be loſt, yet he hath ſtill remaining in him 
the right of poſſeſſion, and may exert it whenever he thinks 
proper, by entering upon the diſſeiſor, and turning him out 

that occupancy which he hath ſo illegally gained. — 
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this right of poſſeſſion is of two ſorts; an apparent right 6f 
poſſeſhon, which may be defeated by proving a better ; and 
an aual right of poſſeſſion, which will ſtand the teſt againſt 
all opponents. Thus, if the diſſeiſor, or other wrong doer, 
dies poſſeſſed of the land whereof he ſo became ſeiſed by 
his own unlawful act, and the ſame deſcends to his heir, 
now by the common law, the heir hath obtained an apparent 
right, though the actual right of poſſeſſion reſides in the 
perſon diſſeiſed; and it ſhall not be lawful for the perſon 
diſſeiſed to deveſt this apparent right by mere entry, or other 
act of his own, but only by an action at law: for until 
the contrary be proved by legal demonſtration, the law will 
rather preſume the right to reſide in the heir, whoſe an- 
ceſtor died ſeiſed, than in one who has no ſuch preſumptive 
evidence to urge in his own behalf. But if he, who has the 
actual right of poſſeſſion, puts in his claim, and brings 
his action within a reaſonable time, and can prove 
by what unlawful means the anceſtor became ſeiſed, he will 
then, by ſentence of law, recover that poſſeſſion to which he 
hath ſuch actual right. Yet if he omits to bring his 
poſſeſſory action within a competent time, his adverſary 
may imperceptibly gain an actual right of poſſeſſion, in con- 
ſequence of the other's negligence z and in ſuch caſe, he will 
have nothing left in him but the mere right of property, 
without either pgſeſſion, or even a right of poſſeſſion. Thus 
if a diſſeiſor turns me out of poſleſſion of my lands, he 
thereby gains a mere naked poſſeſſion, and I ſtill retain the 
right of poſſeſſton, and right of property. If the diſſeiſor dies, 
and the lands deſcend to his fon, the ſon gains an apparent 
right of poſſeſſion ; but I ſtill retain the actual right both of 
poſſeſſion and property. If I acquieſce for thirty years, with- 
out bringing any action to recover poſſeſſion of the lands, 
the ſon gains the actual right of poſſeſſion, and I retain no- 
thing but the mere right of property : and even this right of 


property will fail, unleſs I purſue it within the ſpace of ſixty 


years. 2 Black. 196. 


POST: Ps 
1. By the ſeveral acts of parliament relating to the poſt 
office, there ſhall be one general poſt office in London, and 
one poſtmaſter general. And nonè but perſons authorized 
by him, ſhall carry letters ; except letters carried by carriers 
or ſhipmaſters with goods, inſtruments out of any court, 
letters ſent by friends in their journey, or by a you meſ- 
enger; 
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fenger; and except the two univerſities; to and from which 
letters and other things may be ſent in manner as heretofore 
hath been uſed. a 

2. The rates for carriage of letters ſhall be as follows: 

For every ſingle letter, not exceeding one whole poſt 
ſtage from the ollice where the letter is put in, 2d. ; double 
letter, 4d. ; treble, 6d. ; an ounce, 8d. aud fo in propor- 
tion. + 
Above one poſt ſtage, and not exceeding two; a ſingle 
letter, 34. ; double, 6d. ; treble, gd. ; an ounce, 15. 

Above two polt ſtages, and not exceeding eighty miles 
from London ; a ſingle letter, 4d. ; double, 89. ; treble, 1s. ; 
an ounce, Is. 4d. 

Above eighty miles, and not exceeding one hundred and 
fiſty miles; a ſingle letter, 5d.; double, 10d. treble, 15. 3d.; 
an ounce, 1s. 8d. | 

Above one hundred and fifty miles; ſingle, 6d. ; double, 
1. treble, 17. 6d.; an ounce, 27. and ſo in pro- 

rtion. 

But no letter under an ounce, ſhall be rated higher than 
as a treble letter; and if one ounce, to be rated as four ſingle 
letters, and ſo in proportion above an ounce ;z every quarter 
of an ounce to be rated as a ſingle letter, 

3- Within the limits of the penny poſt in London, ſhall be 
paid, 1d. at putting in, and 1d. at delivery. 

4. No letters ſhall be exempted from poſtage; 

Except letters from or to the king: 

And ſuch, not exceeding the weight of two ounces, as ſhall 
be ſent during the fitting of parliament, or within forty days 
before or after any ſummons or prorogation, and whereon 
the whole ſuperſcription ſhall be of the hand-writing of the 
member directing the ſame, and ſhall have his name in- 
dorſed thereon, together with the name of the poſt town, 
from which it is intended to be ſent ; and the day, month, 
and year, when put into the office, (the day of the month to 
be in words at length,) and ſhall be put into the office on the 
day of the date put upon ſuch letter. 

Or ſuch as ſhall be directed to any member of either houſe 
of parliament, at the place where he ſhall actually be at the 
time of the delivery thereof, or at his uſual place of reſidence 
in Londsn, or at the houſe of parliament, of which he is a 
member. : 

Or to the officers of the treaſury, admiralty, war office 


general poſt office, ſecretaries of ſtate, paymaſter general of 
Vol. II. P | Q Pay 8 — 
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th: forces, clerk of the parliaments, clerk of the houſe of 
co nmons, or upon his majeſty's ſervice (indorſed by the 
proper othcer). 

Alſo this ſhall not extend to printed votes or proceedings 
in parliament, or printed newſpapers, ſent without covers, 
or in covers open at the ſides, ſigned on the outſide by any 
member of parliament, or directed to a member at any 
place whereof he {hall have given notice to the poſtmaſter 

ener}, 

Alſo clerks in the offices of the ſecretaries of ſtate and poſt 
office, being thereunto licenſed by the ſecretaries or poſt- 
maſter general reſpectively, may continue to frank votes 
and newſpapers as heretofore hath been uſed ; provided 
the ſame be ſent without covers, or in covers open at the 
ſides. 

5. If any perſon ſhall counterfeit the handwriting of any 
perſon in the ſuperſcription, or ſhall alter the date put 
thereon, or knowingly write or fend any letter, the cover 
whereof ſhall have been forged, counterfeited, or altered, 
he ſhall be guilty of felony, and tranſported for ſeven 

cars. 
F 6. If any poſt boy ſhall quit the mail before his arrival at 


the next ſtage, or thall ſuffer any other perſon (except the 


perſon employed to guard the mail) to ride on the horſe or 
carriage; or ſhall loiter on the road, or ſhall not, in all 
poſſible caſes, convey the mail after the rate of fix miles 
an hour, at leaſt, he ſhall be ſent to the houſe of cor- 
rection. | 

7. If any poſt boy ſhall, by himſelf, or in combination 
with others, unlawfully collect any letters, or convey, 
or cauſe them to be conveyed, # ſhall forfeit, for 
every letter, 105. or be committed to the houſe of cor- 
rection. N | 

8. If any perſon employed in any buſineſs in the poſt 
office, who ſhall rake any letter or packet to be forwarded 
by the poſt, and receive any money therewith for the poſt- 
age, ſhall burn or deſtroy any ſuch letter or packet, or 
ſhall advance the rate of poſtage upon any letter or packet, 
and not duly aecount for the money by him received for 
ſuch advanced poſtage, he ſhall be guilty of felony. 

9. No perſon {h-ll open, detain, or delay any letter or 
packet, after the ſame ſhall be delivered into the poſt office; 
e:c:pt by warrant from a ſecretary of ſtare, or where the 


party ſhall refuſe to pay for the ſame, or where they are re- 
| turued 
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turned for want of true directions, and the party cannot be 
found, on pain of 20/. and being diſabled from having any 
employment in the poſt oſſice; and every poſtmaſter, before 
he enters upon his office, ſhall make oath before a juſtice of 
the peace to the like purpoſe. 

And in all poſt towns, the poſtmaſter is bound to deliver 
letters at the houſes of the inhabitants, on paying the legal 
poſtage only. Burr. Mansf. 2153. | 

10. All ſums, not exceeding 5/., that ſhall be due from 
any perſon for letters, or which ſhall be received for the 
carriage of letters, without anſwering the ſame to the re- 
ceiver general, ſhall be recovered before juſtices of the 
peace, in the ſame manner as ſmall tithes; and ſuch debt 
ſhall be preferable in payment, before any debt to any pri- 
vate perſon. h 

11. If any perſon employed in the poſt office, ſhall ſe- 
crete, embezzle, or deſtroy any letter or packet, containing 
any bank note, bill of exchange, or other writing, for pay- 
ment of money, he ſhall be guilty of felony, without benefit 


of 1 | | 

12. The poſtmaſters, and no other petſon, (except the 
owners of chaiſes duly licenſed,) ſhall provide horſes and 
furniture to let to hire, to perſons riding poſt ; and they 
may charge 3d: a mile for each horſe riding poſt, and 4d. a 
mile for the perſon riding as guide, and ſhall not charge for 
any bundle or parcel of goods, not exceeding eighty pounds 
weight, to be laid on the horſe rode by the guide. But if 
the poſtmaſter doth not, or cannot furniſh perſons riding 
ſtop with horſes, in half an hour after demand, ſuch 
perſons may furniſh themſelves elſewhere, provided that they 
take no horſes without the owner's conſent. | 

13. And by the 25 G. 3. c. 51. every poſtmaſter, inn- 
keeper, or other perſon, who ſhall let any horſe, or car- 
riage, to travel poſt, or for hire, ſhall take out a licence an- 
nually from the commiſſioners of the ſtamp duties. 

And alſo a duty is to be paid for all horſes travelling poſt, 
hired by the mile, ſtage, or by the day; and on public 
ſtage coaches and diligences, hackney coaches excepted. 
. by the 27 G. 3. c. 26. the ſaid duties may be let to 
arm. 

14. And by the 25 G. 3. c. 57. all carriages or horſes 
employed in carrying the mail, thall be exempted from tolls 


at every turnpike- gate. 
Q 2 | 15. No 
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15. No poſtmaſter ſhall, by word, meſſage, or writing, 
or in any other manner, endeavour to perſuade any elector 
to give, or diſſuade any elector from giving, his vote for the 
choice of any perſon to ſerve in parliament, on pain of 100/, 
and of being incapacitated. | | 


POSTEA, is the return of the. judge, before whom à 
cauſe was tried, of what was done in the cauſe after the join. 
ing iſſue, and awarding the trial, and is indorſed on the back 
of the nit privs record. The ſubſtance of which is, that 
Poſten ( afterwards ) the ſaid plaintiff and defendant appeared 
by their attorneys in the place of trial; and a jury, being 
ſworn, found ſuch a verdict; or that the plaintiff, after 
the jury ſworn, made default, and did not proſecute his ſuit, 
or as the caſe ſhall be. It is uſually delivered by the clerk of 
aſſize to the attorney in the cauſe, who is to deliver the ſame 
into the office, that judgment may be entered according 
thereto by the officer of the court. It is brought into court 
at the day in bank, and recorded there, and delivered back 
to the attorney, who gives a rule for judgment upon it; and 
if there be no rule to the contrary, after the rule far judg- 
ment is out, the attorney brings his pen to the ſecondary, 
who ſigns the judgment, and then he enters all this matter 
upon the ifſue roll. 2 Lill. 337. 


POSTERIORITY ſignifies the being or coming after, 
and is a word of compariſon and relation in tenures, the corre- 
lative whereof is priority. As a man holding lands of two 
lords, holds of his ancienter lord by priority, and of his latter 
lord by pgfteriority. 2 Inſt. 392. 


POST-FINE, is a duty to the king, for a fine acknow- 
ledged in his court, paid by the cognizee after the fine is 
fully paſſed. It is called a peine, becauſe there was a 
former or primer fine paid on ſuing out the writ, This 
poſt-fine is as much .as the primer fine, and half as much 
more, or ten ſhillings for every five marks of land; that 1s, 
three twentieth parts of the ſuppoſed annual value. 2 Black. 


350. 


POSTHUMOUS, is where a child is born after his fa- 
ther's death. By ſtatute 10 & 11 V. c. 16. where it 
often happens, that by marriage, and other 9 — 

eltates 
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eſtates are limited in remainder, to the uſe of the ſons and 
daughters, the iſſue of ſuch marriage, with remainders 
over, without limiting an eſtate to truſtees, to preſerve the 
contingent remainders limited to ſuch ſons and daughters, 
who, if they happen to be born after the deceaſe of their fa- 
ther, afe in danger to be defeated of their remainder, by the 
next in remainder after them; it is therefore enacted, that 
ſuch ſons and daughters, that ſhall be born after the deceaſe 
of their father, may take ſuch eſtates, ſo limited to the firſt 
and other ſons, or to the daughter or daughters, as if born 
in the life-time of their father, although there ſhall happen 
to be no eſtate limited to truſtees, after the deceaſe of the 
father, to preſerve the contingent remainder to ſuch 
aftcr-born children, until they ſhall come in eſe, or be 
born. 

A poſthumous child, either of the whole, or half blood, 
ſhall take under the ſtatute of diſtribution. 1 Yez. 156, 


POUND, parcus, is generally any place incloſed to keep 
in beaſts; but eſpecially a place of ſtrength, to keep cattle 
that are diſtrained, or put in for any treſpaſs done by them, 
until they are replevied or redeemed. 

And it is either a pound overt or pound covert. A pound 
overt, is an open pound, uſually built in the lord's waſte, 
and which he provides for the uſe of himſelf and his tenants 
and it is alſo called the lord's or common pound; alſo a back- 
ſide, yard, or other place, whereto the owner of the beaſts 
impounded may come to give them meat, without treſpaſs, 
is a pound overt, A pound ch vert is a cloſe place, where the 
owner of the cattle cannot come for the purpoſe aforeſaid, 
without treſpaſs. T. I. 

There is difference between a common pound, an open 
pound, and a cieſe pound, as to cattle impounded ; for 
where cattle are kept in a common pound, no notice is ne- 
ceſſary to the owner to feed them; but if they are put 
into any other open place, it is otherwiſe, for notice is to be 
given, 

A common pound belongs to a townſhip, lordſhip, or 
village, and there ought to be ſuch a pound in every town= 
ſhip, kept in repair by thoſe who have uſed to do it time out 
of mind; the overſight whereof is to be by the conſtable 
or ſteward of the leet. 

If the owner be guilty of pound-breach, and takes away 
bis goods, the party diftraining may have his action, and alſo 
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may take the. goods that were diſtrained wherever he finds 
them, and impound them again. 1 Inf. 47. | 

If diſtreſs be taken of goods without cauſe, the owner 
may make reſcous; but if they be diſtrained without cauſe, 
and impounded, the owner may not break the pound and 
take them out, becauſe they are then in cuſtody of the 
law. Id. 


POUND-BREACH. By the common law, if a man 
break the pound, or the lock of it, or part of it, he ſhall be 
puniiiied as for a breach of the peace; and the party who 


| diltrained may take the goods again, whereſoever he finds 


them, and impound them again. 

And by ſtatute 2 V. c. 5, on any pound-breach, or 
reſcous of goods diſtrained for rent, the party grieved, 
on a ſpecial action on the caſe, ſhall recover treble damages 
and coſts. 

Alſo for pound-breach, the offender may be puniſhed in 
the court leet. 1 [ft. 47. 


POWER, is an authority which one man gives another 
to act for him; and is ſometimes a reſervation, which a 
perſon makes in a conveyance for himſelf, to do ſome acts; as 
to make leaſes, or the like, 2 Lill. Abr. 339. 

The limitation and modifying of eſtates, by virtue of 
powers, came from equity into the common law, with the 
ſtatute of uſes. Burr. Mang. 120. 

In conveyances to an uſe, a man may direct and model 
that uſe as he pleaſes, and the ſtatute 27 H. 8. c. 10. exe- 
cutes the poſſeſſion to the uſe; therefore he may annex 
powers to eſtates, which cannot be annexed to them by a 
conveyance at the common law. 1 nfl. 237. 

To make leaſes, is of all kinds of powers the moſt ſre- 
quent. Burr, Mansf. 120. | 

The plan of this power to make leaſes is for the mutual 
advantage of poſſeſſor and ſuccefibr. Id. 121. 

The ſucceflor therefore muſt not be prejudiced in point 
of remedy, or any other circumſtance of full and amp'e en- 
joyment. Id. 

The two uſual methods of leaſing are, either at the beſt 
rent, or upon fines; and the conditions in favour of the 
ſucceflor, muſt be purſued not only literally, but ſubſtan- 
tially, Id. 122. ; 


It 


P R E 231 


I the ancient rent is to be reſerved, it muſt be re- 
ſerved with all the beneficial circumſtances, that the re- 
mainder man may be under no difficulty in receiving.the 


rent. 19. 


POYNINGS' LAW, was a law made in Treland in the 
reign of king Hen. 7. when Sir Zdward Poynings was lord 
deputy there, that all acts of parliament before that time, 
made in England, ſhould be of force within the realm of 


Ireland. 1 Black. 103. 


PRACIPE, is a writ commanding the defendant to do 
the thing required, or to ſhew cauſe why he hath not done 
it. The uſe of this writ is, „ re ſomething certain is de- 
manded by the plaintiff, which is in the power of the de- 
fendant to performz as ſtore the poſſeſſion of land, to 
pay a certain liquidated dc.., to perform a ſpecific covenant, 
to render an account, and the like; in all which caſes, the 
writ is drawn up in the form of a precipe or command, to 
do thus, or ſhew cauſe to the contrary ; giving the defendant 
his choice, to redrels the injury, or ſtand ſuit. 2 Black. 
274. | 
Tenant to the præcipe, is he againſt whom the writ of 
recipe is brought, in ſuing out a common recovery, and 
muſt be ſeiſed, or tenant of the freehold of the lands of which 
the recovery is to be ſuſfered. 


PRADIAL TITHES, are ſuch as ariſe merely and im- 
mediately from the ground ; as grain of all forts, hay, wood, 
fruits, herbs z for a piece of land or ground being called in 
Latin predium, (whether it be arable, meadow, or paſture,) 
the fruit or produce thereof is called predia/; and conſe- 
quently, the tithe, payable for, ſuch annual produce, is called 
a predial tithe. 


PR AMONSTRATENSES, were canons who lived ac- 
cording to the rule of Sz. Auftin, as reformed by Norbert, 
who ſet up this regulation about the was 1120 at Præmon- 
firatum in Picardy ; a place ſo called becauſe it was ſaid to 
be foreſhewn, or premonſtrated, by the Bleſſed Virgin, to be the 
head ſeat or mother church of this order. They were 
brought into England ſoon after the year 1140, and 
had about thirty-five houſes in this kingdom before the diſ- 


ſolution. 
24 PRA. 
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PRAMUNIRE, is ſo called from a word in the writ re. 
ſpecting the principal matter, præmunire facias prefatum 
A. B. quod tune fit coram nobir, &c. where premunire is 
uſed for præmonere, to warn the perſon to appear. 1 If, 
I29, 
By 27 Ed. 3. c. 1, called the ſtatute of proviſors, they 
which ſhall draw any out of the realm in plea, whereof the 
cognizance pertaineth to the king's court, or which do ſue 
in any other court, to defeat or impeach the judgment 
— in the king's court, ſhall have a day, containing the 

pace of two months, by warning to be made to them by 
the ſheriff or other officer, to appear to anſwer in their pro- 
per perſons for the contempt: and if they come not at the 
ſaid day to be at the law, they ſhall be put out of the king's 
protection, their lands and goo” rfeited to the king, and 
their bodies (whereſoever t 7 be found) ſhall be 
taken and impriſoned, and ned at the king's will. 
And, upon the ſame, a writ ſhall be made to take them by 
their bodies, and to ſeize thetr lands, goods, and poſ- 
ſeſſions, into the king's hand And if it be returned, 
that they be not found, they h be put in exigent and 
outlawed. 10 

And by the 16 R. 2. c. 5. comm Ax called the ſtatute of 

ræmunire, both they who purſo vr cauſe to be purſued, 
in the court of Rome or elſewh i àny proceſſes or inſtru- 
ments, or other things whatſog n which touch the king, 
againſt him, his crown and regality, or his realm, and alſo 
they who ſhall bring, receive, or execute the ſame, ſhall 
be out of the king's protection; and their lands and tene- 
ments, goods and chattels, forfeited to the king ; and - 
ſhall be attached by their bodies, if they may be found, 
and brought before the king and his council, there to 
anſwer; or proceſs ſhall be made againſt them by premunire 
Jars in manner as is ordained in other ſtatutes of pro- 
viſors, | 

And in theſe two ſtatutes are contained the pains and 
penalties of what is called a præmunire: they were intend- 
ed chiefly to oppoſe the papal incroachments in this 
realm; but the penalties thereof, by ſeveral ſubſequent 
ſtatutes, are extended to other caſes which have no prin- 
Cipal relation to popery. 

So odious was this offence formerly, that a man who was 
attainted of the ſame, might have been ſlain by any one 
without danger of law ; — it was provided by =_ 
t 


. 
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that a man might do to him as to the king's enemy, and a 
man may lawfully kill an enemy; and therefore, by the 

El. c. 1. it is enacted, that it ſhall not be lawful fox any 
one to ſlay . rſon attainted in a præmunire. But he is 
ſo far out of the king's protection, that he is diſabled to 
bring an action for any injury whatſoever. And no one, 
knowing him guilty, can with ſafety give him aid, comfort, 
or relief. 1 Haw. 55. 


PREBEND, is an endowment in land, or penſion in 
money, given to a cathedral or conventual church i preben- 

dum; that is, for the maintenance of a ſecular prieſt, or re- 
gular canon, who was a prebendary, as ſupported by the ſaid 
prebend. Authors generally confound the two words prebend 
and prebendary; whereas the former ſignifies the office, or 
the ſtipend annexed to that office; and the latter ſignifies the 
officer, or perſon who executes the office, and enjoys the 


ſtipend, 


PRECEDENCE, among te nobility, by ſtatute 31 H. 8. 
c. Io. is thus regulated :—i443 the right ſide of the parliament- 
chamber, the archbiſhey of Canterbury, next to him the 
archbiſhop of York, 1 to him the biſhop of London, next 
to him the biſhop of rt ham, next to him the biſhop of 
Winchefter, and then al: g ther biſhops according to their 
ſeniority. On the left ſide, on the higher part of the form, 
the lord chancellor, lord treaſurer, lord preſident of the 
eouncil, the lord privy ſeal, above all dukes, except thoſe of 
the royal family. Next, the great chamberlain, the con- 
ſtables, the marſhal, the lord admiral, the grand maſter or 
lord ſteward, and the king's chamberlain. Then the king's 
chief ſecretary, being of the degree of a baron; and all dukes, 
marqueſſes, earls, viſcounts, and barons, after their an- 
cientry. | 

IP rules of precedence may be reduced to the following 
table: | 
Archbiſhop of Canterbury. Lord high conſtable. 


Lord chancellor. Lord marſhal. 
Archbiſhop of York. Lord admiral, 
Lord treaſurer. Lord ſteward of the houſe. 
Lord preſident of the coun» hold. 

cil. | Lord chamberlain of the 
Lord privy ſeal. houſehold. 


Lord great chamberlain, Dukes. 
12 Marqueſles, 
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Marqueſſes. Chief juſtice of the king's 
Duke's eldeſt ſons. bench. 
Earls. | Maſter of the rolls. 
Marqueſſes eldeſt fons. Chief juſtice of the common 
Dukes younger ſons. pleas, 
Viſcounts. Chief baron of the exchequer. 
Earl's eldeſt ſons. | Judges and barons of the coif. 
Marqueſſes youngy? ſons. Knights bannerets royal. 
Secretary of ſtate, if a biſhop. Viſcounts younger ſons. 
Biſhop of London. Barons younger ſons. 
Biſhop of Durham. Baronets. 
Biſhop of Winche/ter. Knights bannerets. 
Biſhops. Knights of the bath. 
Secretary of ſtate, if a baron. Knights bachelors. 
Barons. | Baronets eldeſt ſons. 
Speaker of the houſe of com- Knights eldeſt ſons. 
mons. | Baronets younger ſons, 

Lords commiſſioners of the Knights younger ſons. 

eat ſeal. Colonels, 
Viſcounts eldeſt ſons. Serjeants at law. 
Earl's younger ſons. Doctors. 
Baron's eldeſt ſons. Eſquires. 
Knights of the garter. Gentlemen. 


Privy counſellors.  Yeomen. 
Chancellor of the exche- Tradeſmen. 

quer, Artificers. 
Chancellor of the duchy, Labourers. | 

Note, married women and widows are intitled to the ſame 
rank among each other, as their huſbands would reſpectively 
Have been between themſelves, except ſuch rank as is merely 
profeſſional or official; and unmarried women, to the ſame 
rank as their elder brothers would bear among men, during 


the lives of their fathers. 1 Blath. 405. 


By a late ſtanding order of the houſe of lords, an exact 
digree of each peer and his family, ſhall, on the day of 
is firſt admiſſion, be delivered to the houſe by garter the 
Principal king at arms, 3 Black. 106. | 


PRECONTRACT of marriage, is a mutual promiſe or 
covenant of a marriage to be had afterwards; and is either 


per verba de preſenti, or per verba de futuro. Heretofore tho 


ſpiritual judge would compel a contract per verba de preſent! ; 
that is, a contract of preſent marriage, to be carried into 
execution; but now, by ſtatute 26 G. 2. c. 23. no = 
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ſhall be had in any eccleſiaſtical court, to compel the 
celebration of any marriage by reaſon of any contract 
of marriage, either per verba de præſenti, or per verba de 


futur 0s | | \ 


PREGNANCY, is a plea in ſtay of execution, when a 
woman is convicted of a capital crime, alleging that ſhe is 
with child; in which caſe, the judge muſt direct a jury of 
twelve matrons or diſcreet women to inquire of the fact : 
and if they bring in their verdict quick with child, (for barely 
with child, unleſs it be alive, is not ſufficient,) execution 
ſhall be ſtayed generally till the next ſeſſion ; and fo from 
ſeſſion to ſeſſion, till either ſhe be delivered, or proves by 
the courſe of nature, not to have been with child. But if 
ſhe once hath had the benefit of this reprieve, and been de- 
livered, and afterwards becomes pregnant again, ſhe ſhall 
not be intitled to the benefit of a further reſpite; for ſhe 
may then be executed before the ſecond child is quick in the 
womb. 4 Black, 395. 


PREMISSES in a deed, is that part in the beginning 
thereof, wherein are ſet forth the names of the parties, 
with their titles and additions; and wherein are recited ſuch 
deeds, agreements, or matters of fact, as are neceſſary to 
explain the reaſons upon which the preſent tranſaction is 
founded. And herein alſo is ſet down the conſideration 
upon which the deed is made, and the certainty of the thing 
granted, 2 Black. 298. 

It is alſo commonly uſed to denote the lands granted, or 
other ſubject matter of the deed or conveyance. 


PREROGATIVE, (from pre, ante, and rogare, to aſk or 
demand,) is a word of great extent, including all the rights 
which by law the king hath, as chief of the common 
wealth, and as intruſted with the, execution of the laws. 
4 New Abr. 149. Co. Lit. o. 

But although the king is intruſted with the executive part, 
and from him all juſtice is ſaid to flow, yet he is to make 
the law of the land the rule of his government ; that being 
the meaſure, as well of the power as of the ſubjects obe- 
dience; for as the law aſſerts, maintains, and provides 
for the ſafety of the king's royal perſon, crown, and dig- 

nitys 
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nity, and all his juſt rights, ſo it likewiſe declares and 

aſſerts the rights and liberties of the ſubject. 1 Aug, 

153. Co. Lit. 19. 75. 4 Co. 124. 4 New Abr. 149, 
And all prerogatives muſt be for the advantage of the peo. 

ple, otherwiſe they ought not to be allowed by law. Aer, 

672. 4 New Abr. 149. | 

For more on this ſubject. See Black. Com. 1 & 4 


vols. 


PREROGATIVE COURT of the archbiſhop, is that 
court wherein all teſtaments are proved, and all adminif. 
trations granted, where the party dying within the province 
hath bona netabilia in ſome other dioceſe than where he 
dieth; and is fo called from the archbiſhop's having a pre- 


, Togative throughout his whole province for the ſaid purpoſes, 


From which court an appeal lies to the delegates. 4 Inf, 
335* | | 


PRESCRIPTION, is a title acquired by uſe and time, 
and allowed by the law; as when a man claims any thing be- 
cauſe he and his anceſtors, or they whoſe eſtate he hath, 
have had, or uſed it all the time, whereof no memory is to 
the contrary: or it is, where for continuance of time, be- 


| yond the memory of man, a particular perſon hath a parti 


cular right againſt another. 1 1ſt. 113. 

There is a difference between preſcription, cuſtom, and uſoge ; 
preſcription hath reſpect to a certain per/on, who by intend- 
ment may have continuance for ever; as, for inſtance, he 
and all they whoſe eſtate he hath in ſuch a thing, this is 
a preſcription : but cfom is local, and always applied to 
a certain place ; as that time out of mind there hath been 
ſuch a cuſtom in ſuch a place: and preſcription belongeth 
to one or a few only, but cuſtom belongeth to all: now 
uſage differs from both; for it may be either to perſons or 
places ; as to the inhabitants of a town to have a way, and 
the like, 1 It. 114. 

Preſcription muſt be yime out of mind though it is not the 
length of time that begets the right of preſcription, but it 
is a preſumption in law, that a poſſeſſion cannot con- 
tinue ſo long quiet and not interrupted, and jt was againſt 
right, or injurious to another. 1 t. 114. 

Nothing but incorporeal hereditaments can be claimed by 
preſcription, as a right of a way, a common, or the _ 

| ut 
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hat no preſcription can give a title to lands, and other cor- 
poreal ſubſtances, of which mere certain evidence may be 
had. 2 Black. 264. | 

A preſcription mug always be laid in him that is tenant of 
| the fer. A tenant for life, for years, at will, or a copy- 
holder, cannot preſcribe; for as preſcription is uſage be- 
youd time of memory, it is abſurd that they ſhould pretend 
to preſcribe, whoſe eſtate commenced within the remem- 
brance of man. And therefore the copyholder muſt 

reſcribe under cover of the lord's eſtate, and the tenant 
for life under cover of the tenant in fee-ſimple. 2 Black. 
265. 

k preſcription cannot be for a thing which cannot be raiſed 
by grant. For the law allows preſcription only in ſupply of 
the loſs of a grant; and therefore every preſcription pre- 
ſuppoſes a grant to have exiſted. Thus a lord of a manor 
cannot preſcribe to raiſe a tax or toll upon ſtrangers; for as 
ſuch claim could never have been good by any grant, it ſhall 
not be good by preſcription. 1d. 

What is to ariſe by matter of record cannot be preſcribed for, 
but muſt be claimed by grant entered on record ; ſuch as, 
for inſtance, the royal franchiſes of deodands, felons goods, 
and the like. Theſe not being forfeited till the matter on 
which they ariſe is found by the inquiſition of a jury, and 
ſo made a matter of record, the forfeiture itſelf cannot be 
claimed by any inferior title. But the franchiſes of treaſure 
trove, waifs, eſtrays, and the like, may be claimed by pre- 
ſcription z ſor they ariſe from private contingencies, and not. 
from any matter of record. 14. 

Among things incorporeal, which may be claimed by pre- 
ſcription, a diſtinction muſt be made with regard to the 
manner of preſcribing ; that is, whether a man ſhall pre- 
ſcribe in a que 8 ; that is to ſay, in himſelf and thoſe 
whoſe eſtate. he holds, or in him and his anceſtors; for if 
a man preſcribes in a que gate, nothing is claimable by this | 
preſcription, but ſuch things as are incident, appendant, or 
appurtenant to lands; for it would be abſurd to claim any 
thing as the conſequence, or appendix of an eſtate, wit 
which the thing claimed hath no eonnexion : but if he pre- 
ſcribes .in himſelf and his anceſtors, he may preſcribe for 
any thing whatſoever that lies in grant; not only things that 
are appurtenant, but alſo ſuch things as may be in groſs. 
Therefore a man may preſcribe, that he, and thoſe whoſe 
eſtate he hath iu ſuch a manor, have uſed to hold an advow/on 


appendart 


not agree, then 


appendant to that manor; but if the advowſon be a diſtin 
inheritance, and not appendant, then he can only preſeribe 
in himſelf and his anceſtors. So alſo a man may preſeribe 
in a que gfate for a common appurtenant to a manor; but if 
he would preſcribe for a common in groſs, he mult preſcribe 


in himſelf and his anceſtors. 2 Black. 266. 


* PRESENTATION to a benefice, is the ' offering 4 
clerk to the ordinary to be admitted. And this an infant 
may do, though of never fo tender age; for the ordinary is 
judge of the fitneſs of the perſon preſented. 

Coparceners oy! join in a preſentation ; but if they can. 

eldeſt ſnall preſent firſt, and the reſt in 
their turns. 

Feintenants or tenants in common muſt all join; for if they 
preſent ſingly, the biſhop may refuſe the clerk. 

If a married woman hath title to preſent, ſhe and her huſ- 
band muſt join in the preſentation ; and if ſhe dies, he ſhall 
preſent as tenant by the curtey. 

A widow has only the third turn, after the heir has pre- 


ſented twice. 

After preſentation, the biſhop has the right of examination 
of the perſon preſented; and if he finds him inſufficient, he 
may refuſe him. The moſt common and ordinary cauſe of 
refuſal is want of learning: but there are other cauſes; as if 
a man hath been unwey_ bf of perjury, or other grievous 
crime, if he be outlawed, excommunicate, or an heretic. 

If the refuſal be for hereſy, want of learning, or other 
matter of eccleſiaſtical cognizance, the biſhop, if the patron 
is a layman, muſt give notice to him of the refuſal; other- 
wiſe lapſe will not incur : but if the cauſe be temporal, the 
biſhop is not bound to give notice. | | 

If the biſhop doth refuſe without good cauſe, the patron 
hath a remedy againſt him by a guare impedit in the temporal 
court ; and the clerk hath a remedy by duplex querela in the 
court ſpiritual. 


PRESENTMENT of fences, is that which the grand jury 
find of their own knowledge, and preſent to the court, 
without any bill of indictment laid before them at the ſuit 
of the king; as the preſ:ntment of a nuſance, a libel, and 
the like; upon which, the officer of the court muſt aſter- 
wards frame an indictm-nt, before the party preſented can 
be put to anſwer it. 'There are alſo preſentations by — 
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of the peace, conſtables, ſurveyors of the highways, church- 
wardens, and others, of matters belonging to their reſpective 


ofhces. ; 
PRESENTMENT of copyhold ſurrenders, is an information 


in court, to acquaint the lord, or his ſteward, with a ſur- 
render made out of court; which ſurrender is not effectual 
till preſented in court. By the general cuſtoms of manors, 
it is to be made at the next court baron immediately after 
the ſurrender ; but by ſpecial cuſtom, it may be at the ſecond _ 
or other ſubſequent court. The ſurrender muſt be made in 
court by the ſame perſon that took the ſurrender, then pre- 
ſented by the homage. If a man who hath ſurrendered out 
of court dies before preſentment, and the preſentment is 
made after his death, according to the cuſtom, this is ſuſſi- 
cient. So alſo, if he to whoſe uſe the ſurrender is made, 
dies before preſentment, yet, upon preſentment made after 
his death, his heir, according to the cuſtom, ſhall be admit- 
ted, The fame law is, if thoſe into whoſe hands the ſur- 
render was made, die before preſentment ; for, upon ſufſi- 
cient proof in court that ſuch a ſurrender was made, 
the lord ſhall be compelled to admit accordingly. 2 Black. 


309. 


PRESSING ſeamen for the royal navy hath been a mat- 
ter of ſome diſpute ; but it now ſeems to be ſettled that the 
king hath a power by the common law, to iſſue his commiſ- 
fion to the admiralty to compel ſeamen into the ſervice z 
and this power is implied in ſeveral late acts of par- 


liament, referring thereunto as a thing well known. FAI. 
154. e 


PRESUMPTION, is a ſuppoſition, opinion, or belief, 
previouſſy formed, and is of three ſorts; violent, probable, 
and light or temerary. Violent — oftentimes 
amounts to full — as if one be run through the body 
with a ſword in an houſe, whereof he inſtantly dies, and 2 
man is ſeen to come out of that houſe with a bloody ſword, 
and no other perſon was at that time in the houſe ; probable 
preſumption moveth little; but light or temerary preſump- 
tion moveth not at all. 1 nf. 6. 

If all the witneſſes to a deed be dead, then violent pre- 
ſumption, which ſtands for a proof, is continual and quiet 

8 poſſetuon 
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poſſeſſion ; although the deed may receive credit from com- 
paring of ſeals, writing, and other circumſtances, 1d, 


PRESUMPTIVE HEIR, is ſpoken in diſtinction from an 
heir apparent. An heir apparent is one whoſe right of in- 
heritance is indefeaſible, provided he outlives the anceſtor, ag 
the eldeſt ſon or his iſſue. A preſumptive heir is one who, 
if the anceſtor ſhould die immediately, would in the preſent 
circumſtances of things be his heir, but whoſe right of in- 
heritance may be defeated by the contingency of ſome nearer 
heir being born; as a brother, whoſe preſumprive ſucceſſion 
may be deſtroyed by the birth of a child; or a daughter 
whoſe preſent expectation may be cut off by the birth of a 
ſon. 2 Black. 208. 


PRETENDED TITLES. See TiTLE, BuyixG or. 


PRETENDER. If any of the ſons of the late pretender 
to the crown of this realm ſhall land, or attempt to land, 
in this kingdom, or be found in Great Britain or Ireland, he 
ſhall be attainted of high treaſon. And if any perſon ſhall 
correſpond. with any of them, or remit money for their 
uſe, he ſhall be guilty of high treaſon. 1 An. ft. 2. c. 17. 


17 C. 2. c. 39. 
And there is an oath, 13 W. c. 6. commonly called the 


oath of abjuration, required to be taken by all __ in any 
office, truſt, or employment, recognizing his majeſty's 
right to the crown, under the act of ſettlement, engaging 
to ſupport him, promiſing to diſcloſe all conſpiracies againſt 
him, and expreſsly renouncing any claim of the deſcendants 
of the late Pretender. 


PRIMER FINE, or pre fine, is a ſum due to the king, 
on ſuing out a precipe or writ of covenant, in order to the 
levying a fine; being a noble for every five marks of land 
ſued for; that is, one tenth of the annual value. It is called 
the primer, or firſt fine, becauſe there is another fine due 
afterwards, in the courſe of the proceedings, called a p- 
Fine. 2 Black. 350. | 


| PRIMER SEISIN, prima ſeine, the firſt ſeiſin or po- 
ſeſſion. It was a branch of the king's prerogative, whereby 
he had the firſt poſſeſſion, or profits for a year, of all hop 


and tenements holden of him in capite, whereof his tenant 
died ſeiſed in fee, his heir * then of full age; if the heir 
was under age, the king took the proſits until the heir came 
of age. 


PRINCIPAL AND ACCESSAR V. Principal is the 
on who commits the offence ; acceſſary is he who is not 
the chief actor, but is ſome way concerned therein, either 
before or after the felony committed. A man may be prin- 
cipal in two degrees; a principal in the firſt degree, is he 
that is the actor, or abſolute perpetrator of the crime: and 
principal in the ſecond degree, is he who is preſent, aiding 
and abetting the fact to be done: which preſence need not 
always be an actual immediate ſtanding by, within fight or 
hearing of the fact: but there may be alſo a conſtructive pre- 
ſence z as when one commits a robbery or murder, and 
another keeps watch or guard at ſome convenient diſtance z 
or where one man adminiſters poiſon, which had been 
prepared by another, though not actually preſent when it 
was taken. 


PRIORITY, is an antiquity of tenure, in compariſon of 
another leſs ancient, which latter is termed pgſteriority. A 
tenant may hold by priority of one lord, and by poſteriority 
of another. Old Nat. Brev. 94. 

A prior-ſvit depending, may be pleaded in abatement of a 
ſubſequent action or proſecution. 

A prior mortgage ought to be firſt paid off, But there is 
no priority of time in judgments ; but the judgment firſt ex- 
ecuted ſhall be firſt paid. 

If two informations be exhibited on the very ſame day, it 
ſcems that they mutually abate each other. 2 Haw. 275. 

Debts ought to be paid by an executor or adminiltra- 
tor, according to their priority z as debts due to the 
king, on record or ſpecialty before judgments, ſtatutes, or 
recognizances z next to theſe, debts due on ſpecial contract; 
as for rent, or upon bonds, covenants, and the like, under 
ſeal; and laſtly, debts on ſimple contracts; as upon notes 
unſealed, and verbal promiſes. 2 Black. 511. 


PRIORY, is a ſociety of religious perſons, where the 
head is termed a prior or prioreſs; of which, in this king- 
dom, there were two ſorts: 1. Where the prior was chief 
governor, as ſully as an abbot within his abbey z of which 
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kind were all the cathedral priors, and moſt of the order of 
St. Auſtin. 2. Where the priory was a cell, ſubordinate to 
ſome greater abbey, and the prior was placed and diſplaced at 
the pleaſure of the abbot. 

Alien priory, was a cell to ſome foreign monaſtery ; for 
when manors or tithes were given, as was frequently done, 
to foreign monaſteries, the monks built convenient houſes 
here for the reception of a ſmall convent, and then ſent over 
ſuch a number as they thought proper, conſtituting priors 
over them. In the wars between England and France, theſe 
eſtates were generally ſeized by the Engliſh, and were re- 
ſtored again upon a peace. 


PRISAGE, was a cuſtom due to the king, of the wine; 
brought in by the merchants of England, of every ſhip 
having twenty tons or more. It was called priſage, becauſe 
it was a taking or purveyance for wine to the king's uſe; it 
was alſo called butlerage, becauſe the king's chief butler" re- 
ceived it. 4 /. Zo. ä 


PRISON. See Gaor. 


PRISON BREAKING, at the common law, was felony, 
for whatever cauſe the party was impriſoned. But by the 
ſtatute de frangentibus priſonam, 1 Ed. 2. fl. 2. the ſeverity 
of the common law is mitigated, which enacts, that no 
perſon ſhall have judgment of life or member for breaking 
priſon, unleſs committed for ſome capital offence. - So that, 
unleſs the commitment be for treaſon or felony, the break- 
ing of priſon is not _— but is otherwiſe puniſhable, 
as a miſdemeanor only, by fine and impriſonment. 4 Black, 
130. 
— place whatever, wherein a perſon under a lawful 
arreſt, for a ſuppoſed crime, is reſtrained of his liberty, 
whether in the ſtocks, or ſtreet, or in the common gaol, or 
the houſe of a conſtable, or a private perſon, is a priſon in 
this reſpect, for a priſon is nothing elſe but a reſtraint of 
liberty; and therefore this extends as well to a priſon in law, 
as to a priſon in deed. 2 Infl, 589. 


PRIVILEGE, is defined to be a private or particular law, 
whereby a gags perſon or corporation is exempted from the 
rigour of the common law; or it is fome benefit or advantage 
granted or allowed to any perſons contrary to the courſe of mw 
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and is ſometimes uſed for a place that hath a ſpecial immunity. 
A privilege 1s therefore per/onal or real ; perſonal, as of 
members of parliament and of convocation, and their menial 
ſervants, not to be arreſted in the time of parliament or con- 
yocation, nor for certain days before or after; ſo alſo of 
peers, ambaſſadors, and their ſervants : real, is that which 
is granted to a place; as to the king's palaces, the courts 
at Meſiminſter, and the univerſities, that their members 
and officers muſt be ſued within their precincts and courts, 
and not elſewhere. 

Formerly, one of the greateſt obſtructions to public juſ- 
tice, was the multitude of pretended privileged places, where 
- indigent perſons aſſembled together, to ſhelter themſelves 


from juſtice, (eſpecially in London and Sauthauart, under 


the pretext of their having been ancient palaces of the crown, 
or the like ; all of which ſanctuaries are now demoliſhed by 
ſeveral acts of parliament. 4 Black. 129. 


_ PRIVY. Privies are ſuch as are partakers, or had any 
intereſt in any action or thing, or any relation to another, 
Theſe are either privies in e/fate, as donor and donee, leſſor 
and leſſee; or privies in b/o2d, as heir to the anceſtor ; 
privies in repreſentation, as executors to teſtators, adminiſ- 
trators to inteſtates; and privies in fenure, as lord and 
tenant. Wood. ö. 2. c. 3. 

Privies in- eſtate or blood, are bound or barred preſently 
for ever by a fine, if they claim the ſame title that their an- 
ceſtors had, that levied the fine, notwithſtanding their being 
under the impediments of infancy, coverture, inſanity, or 
the like. 1d. : . 


PROBATE of wills, was originally of temporal cogni- 
zance z afterwards, the juriſdiction thereof belonged to the 
county court, where the biſhop and ſheriff jointly ſat as 
judges, in matters both temporal and ſpiritual ; aad finally, 
after the ſeparation of the eccleſiaſtical courts from the tem- 
poral, the juriſdiction of wills generally followed the courts 
eccleſiaſtical z yet to this day, lords of manors, and others, 
have the probate of teſtaments within their liberties, by 
ſpecial privilege. | 

Generally, the will is to be proved before the biſhop of 
the dioceſe where the teſtator inhabited, or before his othcer 
ſpecially appointed ; but in caſe the teſtator had goods in 
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ſome other dioceſe than that wherein he died, to the value 
of 5l. or upwards, (which are commonly called bona notali- 
lia, ) the teftament mult be proved in the prerogative court of 
the archbiſhop of the province. 

A will of lands is not ſubject to the eccleſiaſtical juriſdie- 
tion. But where a will concerns both lands and goods, the 
probate thereof ought to be intire in the ſpiritual court, and 
not of parcels z but the probate of the will for the lands, will 
not prejudice the heir at law, for it ſhall not be evidence at 
the common law, nor ſhall the examination of the witneſſcs, 
in the ſpiritual court, be given in evidence at the common 
law. 
But a will of goods is not of any effect, until probate is 
made thereof ; nor can an executor or other perfon give a 
will in evidence concerning perſonal eſtate, without produ- 
cing the probate ; for it is no will until it hath received a 
ſanction by the ſpiritual judge, for he is to determine whe- 
ther it be a will or no. 

Where there are more executors than one, and ſome of 
them do refuſe, and others of them prove the will, they who 
refuſe may afterwards come in and have probate in like 
manner as the other. If they all refuſe, adminiſtration ſhall 
be granted to whom the ordinary thinks fit, with the will 
annexed to ſuch adminiſtration. a 

The manner of proving teſtaments is of two ſorts; the 
one is called the vulgar, or common form ; the other is termed 
the ſgelemm form, or form of law. The common form is 
moſt commonly upon the executor's own oath, that he be- 
lieves the writing exhibited to be the true laſt will and teſ- 
tament of the deceaſed; the ſolemn form is by witnelles 
firſt calling in all perſons having intereſt, in caſe the will 
{hall not be proved to be a good will. | 

After the will is approved of by the judge, the original is 
depoſited in the regiſtry of the ordinary; and a copy thereof, 
in parchment, is made out under the ſeal of the ordinary, 
and delivered to the executor, together with a certificate of 
its having been proved before him : all which together 1s 
uſually ſtyled the probate. | 


PROCEDENDO, is a writ which lieth where a cauſe 
hath been called up from an inferior to a ſuperior court, and 
ſuch ſuperior court finds the ſuggeſtion for removing it to bs 
inſujhcicat z in which calc, the ſuperior court, by this writ, 
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remits the cauſe to the court from u hence it came, com- 
manding the ſaid inferior court to proceed to the final hearing 
and determining the ſame. 


PROCESS, is that which prec-:4-th or goeth out upon 
former matter, either original or judicial: and this is in 
cauſes either civil or criminal. Lamb. 519. 

Proceſs in civil cauſes, is called original proceſs, when it 
is founded upon the original writ ; and alſo to diſtinguiſh it 
from meſue or intermediate proceſs, Which iſſues pending the 
ſuit, upon ſome collateral interlocutory matter; as to ſummon 
juries, witneſſes, and the like. Meſne proceſs, is alſo ſome- 
times put in contradiſtinction to final proceſs, or proceſs of 
execution ; and then it ſignifies all ſuch proceſs as inter- 
venes between the beginning and end of a ſuit. 3 Black. 
279. 
I criminal caſes, upon an indictment for a miſdemeanor 
not being felony, or a greater offence, the firſt proceſs is a 
venire, or ſummons ; and if, by the return thereof, it appears 
that the party hath lands in the county whereby he may be 
diſtrained, then a difreſs infinite ſhall be awarded, from time 
to time, until he ſhall appear; and by virtue thereof, he ſhall 
forfeit, on every default, ſo much as the ſheriff ſhall return upon 
him in iflues. But if it be returned upon the wenire that he 
hath no lands, a writ of capias ſhall iſſue, to take his body; 
and if he cannot be taken on the firſt capias, then a ſecond 
and a third ſhall iſſue, called an alias and a pluries capias ; and 
laſt of all, an exigent, in order to outlawry. But on an in- 
dictment for treaſon or felony, a capias is the firſt proceſs. 
4 Black. 319. - 

Where the inhabitants of a pariſh are indicted or preſent- 
ed, the proceſs is firſt a venire, and then a di/lringas. Crown 


Circ. 21, : 


PROCHEIN-AMY, propinguior amicus, is he that appears 


in court for an infant, who ſues any action, and aids the in- 
fant in purſuit thereof. 


PROCLAMATION. From the king being the fountain 
of juſtice, hath been deduced the prerogative of iſſuing pro- 
clamations, which is veſted in the king alone. Theſe pro- 
clamations have then a binding force, when (as Sir Edward 
Coke obſerves) they are grounded upon, and inforce the law 
of the realm, For though the making of laws is intirely 
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the work of a diſtin part (the legiſlative branch) of the ſo. 
vereign power, yet the manner, time, and circumſtances of 
putting thoſe laws in execution, muſt frequently be left ta 

the diſcretion of the executive magiſtrate. And therefore 
his conſtitutions or edicts concerning theſe points, which we 
call proclamations, are binding upon the ſubject, where 
they do not either contradict the old laws, or tend to aboliſh 
new ones; but only inforce the execution of ſuch laws as are 
already in being, in ſuch manner as the king ſhall judge ne- 
ceſſary. 1 Black. 270. 

Thus the eſtabliſhed law is, that the king may prohibit 
any of his ſubjects from leaving the realm; a proclamation 
therefore forbidding this in general for three weeks, by 
laying an embargo upon all ſhipping in time of war, will be 
equally binding as an act of parliament, becauſe founded 
upon a prior law, But a proclamation to lay an embargo 
in time of peace, upon all veſſels laden with wheat, (though 
in the time of a public ſcarcity,) being contrary to law, 
the adviſers of ſuch proclamation, and all perſons acting — 
it, found it neceſſary to be indemnified by a ſpecial act of 
parliament, 7 G. 3. c. 7. | 

A proclamation for diſarming papiſts is alſo binding, 
being only in execution of what the legiſlature hath firſt or- 
dained : but a proclamation for allowing arms to papiſts, or 
for diſarming any proteſtant ſubjects, will not bind; be- 
cauſe the firſt would be to aſſume a diſpenſing power, the 
latter a legiſlative one; to the veſting of either of which in 
any ſingle perſon, the laws of England are abſolute ſtrangers, 
1 Black. 271. i 

When any fine of land is paſſed, proclamation is ſo« 
demnly made thereof, in the court of common pleas, where 
levied, after ingroſſing it; and tranſcripts alſo are ſent to the 
judges of aſſize, and juitices of the peace of the county 
where the lands lie, to be openly proclaimed there. 

On a ſuit commenced in chancery, if the defendant doth 
not appear, an attachment is iſſued againſt him; and if the 
ſheriff returns that he is not to be found, then an attach- 
ment with proclamations ifſues, directing the ſheritF to cauſe 

ublic proclamations to be made throughout the county, to 
ſummon the defendant, upon his allegiance, perſonally to 
appear and anſwer. If he ſtill ſtands out in contempt, 
a commiſſion of rebellion is awarded againſt him, for not 
obeying the proclamations according to his allegiance. 


3 Black. 444. 
| When 
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When a defendant abſconds, and cannot be found, there 
ſhall iſſue a writ, commanding the ſheriff to proclaim him in 
five county courts ſucceſhvely ; and if he then does not ap- 
pear, he ſhall, by the judgment of the coroners of the coun- 
ty, be outlawed, 3 Black. 283. | 

The legitimation of money, and giving toit its denomina- 
tive value, is one ſpecial = of the king's prerogative. 
Alſo, by his proclamation, he may legitimate foreign coin, 
and make it current money of this kingdom. 1 Ii. 207. 

The king, by proclamation, (with the advice of his privy 
council,) may call or diſſolve parhaments. 4 If. 4. 

On the riot act, 1 G. c. 5. if, after proclamation, any 
twelve or more of the rioters ſhall be found together, they 
ſhall be guilty of felony without benefit of clergy. And if 
any perſon ſhall oppoſe the reading of the proclamation, he 
ſhall be in hike manner guilty. 


PROCTOR, procurator, is one who is appointed ſto re- 
preſent in judgment the party who impowers him, by 
writing under his hand called a proxy. They are chiefly in 
uſe in the courts of the civil or eceleſiaſtical law. 

Proftors of the clergy, are thoſe who are choſen and ap- 
pointed to appear for cathedral or coilsgiate churches, as 
alſo for the common clergy of every diocctc, to be their re- 


preſentatives in convocation, g 


PROC URATIONS, precurationes, are certain ſums of mo— 
ney paid yearly by the inferior clergy, to the biſhop or arch- 
deacon, for the charges of viſitation. The procurations 
were anciently made, by procuring victuals, and other provi- 
ſions in ſpecie; but the demands of theſe in kind, being 
thought to be exorbitant, and divers complaints being made 
thereof to the provincial councils, and to the popes, it be- 
came at laſt univerſally ſettled, to pay a fixed ſum in money, 
inſtead of a procuration in meat, drink, provender, and 
other accommodation. Theſe being merely an eccleſiaſtical 
duty, are only ſuable in the ſpiritual court; and may be 
levied by ſequeſtration, or other ecclefiaſtical proceſs. 


Gi. 1546. 


' PROCURATOR, is one who hath a charge committed 
to him by any perſon ; in which general ſignification it hath 


been applied to a vicar or lieutenant, who acts inſtead of 
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another; and we read of procurator regni, and procuratzy 
reipublica, which is a public magiltrate : alſo proxies of lords 
in parliament, are, in our law books, called procuratorez. 
The biſhops are ſometimes termed procuratores ecclefiarum ; 
and the advocates of religious houſes, who were to ſolicit 
the intereſt, and plead the cauſes of the ſocieties, were de- 
nominated procuratores monaſterii, And from this word pro- 
ceeds the common word proctor. | 


PROCURATORIUM, was the proxy or inſtrument by 
which any perſon or community did conſtitute or delegate 
their proctor or proctors, to repreſent them in any judicial 
court or cauſe. 


PROFANENESS. All blaſphemies againſt God, as de- 
nying his being or providence; and all contumelious re- 
proaches of Jeſus Chriſt; all profane ſcoffing at the holy 
icripture, or expoſing any part thereof to contempt or ridi- 
cyle ; and all open lewdneſs, groſsly ſcandalous; are pu- 
niſhable (not only by the ſpiritual court, but alſo) by the 
temporal courts, by fine and impriſonment ; and alſo ſuch 
corporal puniſhment as to the court in diſcretion ſhall 
ſeem meet, according to the heinouſneſs of the crime. - 
1 Haw. 7. x 

By the 3 Ja. c. 21. if any perſon ſhall, in any ſtage 
play, interlude, ſhow, May-game, or pageant, jeſtingly or 
profanely ſpeak or uſe the holy name of God, or of Chriſt 
Jeſus, or of the Holy Ghoit, or of the Trinity, he ſhall 
forfeit 101. 

And by the 9 & 10 IF. c. 32. if any perſon, educated 
in the chriſtian religion, or profefſing the ſame, ſhall, by 
writing, printing, or adviſed ſpeaking, deny any one of the 
perſons in the Holy Trinity to be God; or maintain that 
there are more gods than one; he ſhall, for the firſt of- 
. fence, be diſabled to hold any office; for the ſecand, he 
{hall moreover be diſabled to proſecute any action, or to be 
guardian, executor, adminiſtrator, or legatee, and ſhall be 
impriſoned for three years. 


PROFERT IN CURIA, is where the plaintiff in an 
aCtion declares on a deed, or the defendant pleads a deed, 
he muſt do it with producing the ſame in court, to the end 
that the other party may, at his own charges, have a copy of 

it; 
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it; and until then he is not obliged to anſwer it. 2 Lill. 
Aly. 382. But by ſtatute 4 & 5 An. c. 16. no advan- 
tage or exception ſhall be taken for want of a profert in 
curia ; but the court ſhall give judgment according to the 

right of the cauſe, without regarding any ſuch omiſſion 


and defect, except the ſame be ſpecially and particularly ſet 


down and ſhewn for cauſe of demurrer. 


PROFESSION, is uſed particularly for the entering into 
any religious order; by which the monk offered himſelf to 
God by a vow of three things ; obedience, chaſtity, and 
poverty, which he promiſed conſtantly to obſerve : and this 
was called ſanctæ religionis profeſſto, and the monk a religious 


prefeſſed. * And this entering into religion, whereby a man is 


ſhut up from all the common offices of life, is by our law 
termed a civil death. 


PROHIBITION, is a writ properly iſſuing only out of 


the court of king's bench, being the king's prerogative writ z 
but, for the furtherance of juſtice, it may now alſo be had 
in ſome caſes out of the court of chancery, common pleas, 
or exchequer, directed to the judge and parties of a ſuit in 
an inferior court, commanding them to ceaſe from the proſe- 


cution thereof, upon a ſuggeſtion that either the cauſe . 


originally, or ſome collateral matter ariſing therein, doth not 
belong to that juriſdiction, but to the cognizance of ſome 
other court. 3 Black. 112. 

This writ may iſſue either to inferior courts of common 
law, as to the courts of the counties palatine, or principality 
of Wales, if they hold plea of land or other matters not 
lying within their reſpective franchiſes ; to the county court, 
or court baron, when they attempt to hold plea of any 
matter of the value of 4os.; to the court of chivalry, or of 
the admiralty, if they hold plea of a contract made or to be 
executed within this kingdom; or to the eccleſiaſtical court, 
if they attempt to try the validity of a cuſtom, or if in 
handling of matters within their cognizance, they tranſgreſs 
the bounds preſcribed to them by the laws of England ; 
as where they require two witneſſes to prove the payment of 
a legacy, or the like. 1d. 

For the obtaining of a prohibition, the party aggrieved in 
the court below applies to the ſuperior court, ſetting forth 
in a ſuggeſtion upon record the nature and cauſe of his com- 
plaint. And ſometimes affidavit is neceſſary to be made - 
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the truth of the ſuggeſtion ; the diſtinction in which eaſe, is 
this: where the matter ſuggeſted appears upon the face of 
the libel or other proceedings, the court never requires an 
affidavit ; but if it doth not appear upon the face of the pro- 
ceedings, the court will require affidavit of the truth of the 
ſuggeſtion. Bur. Mansf. 2036. 

Upon the court being ſatisfied that the matter alleged 
by the ſuggeſtion is ſullicient, the writ of prohibition im- 
mediately iſſues; commanding the judge not to hold, and 
the party not to proiccute the plea. And if either the 
judge or party ſhall proceed after ſuch prohibition, an attach- 
ment may be had againſt them for the contempt by the 
court that awarded it, and an action will lie againſt them to 
repair the party in damages. 3 Black. 113. 

But ſometimes the point may be too nice and doubtful to 
be decided merely upon a motion; and then, for the more 
ſolemn determination of the queſtion, the party applying 
for the prohibition is directed by the court to declare in 
prohibition z that is, to proſecute an action, by filing a 
declaration againſt the other, upon a ſuppoſition, or fiction, 
that he hath proceeded in the ſuit below, notwithſtanding 
the writ of prohibition, And it upon demurrer and argu- 
ment, the court ſhall finally be of opinion, that the matter 
ſuggeſted is a good and ſuſhcient ground of prohibition in 
point of law, then judgment, with nominal damages, hall 
be given for the party complaining z and the defendant, and 
alſo the inferior court, ſhall be prohibited from proceeding 
any farther. On the other hand, if the ſuperior court ſhall 
think it no competent ground for reſtraining the inferior 
juriſdiction, then judgment ſhall be given againſt him who 
applied for the prohibition in the court above, and a writ of 
conſultation ſhall be awarded; ſo called, becauſe upon deli- 
beration and conſultation had, the judges find the prohibi- 
tion to be ill founded, and therefore by this writ they 
return the cauſe to its original juriſdiction, to be there deter- 
mined in the inferior eourt. 1d. 


PROHIBITION TO STAY WASTE, / prohibitio de 
wvaſto,) is a writ judicial directed to the tenant, prohibiting 
him from making waſte upon the land in controverſy, dur- 
ing the ſuit. So alſo a prohibition ſhall be granted to any 

rſon who commits waſte in the houſes of the incumbent of 
a ſpiritual living, or that cuts down any trees on the glebe, 


or doth any other waſte, 
PROMISE 
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PROMISE, is where perſons bind themſelves by words to 


do or perform ſuch a thing as is agreed on: it is in the 
nature of a verbal covenant, and wants nothing but the 
ſolemnity of writing and ſealing to make it abſolutely the 
ſame. Yet for the breach of it, the remedy is different; 
for inſtead of an action of covenant, there lies only an 
action upon the caſe, the damages whereof are to be eſti- 
mated and determined by the jury. As if a builder pro- 
miſes or undertakes to another, that he will build and cover 
his houſe within a time limited, and fails to do it, an action 
upon the caſe lies againſt the builder for this breach of his 
promiſe, and the plaintiff ſhall recover a pecuniary ſatisfac- 
tion for the injury ſuſtained by ſuch delay. So in the caſe 
of a debt by ſimple contract, if the debtor promiſes to pay it 
and doth not, this breach of promiſe intitles the creditor 
to his ation on the caſe, inſtead of being driven to an 
action of debt. Some agreements indeed, though never ſo 
expreſsly made, are deemed of ſo important a nature, that 
they ought not to reſt in verbal promiſe only; and therefore, 
by the 29 C. 2. c. 3. commonly called the ſtatute of frauds 
and perjuries, it is enacted, that in the five following caſes, 
no verbal promiſe ſhall be ſufficient to ground an action 
upon, but at the leaſt ſome note or memorandum of it thall be 
made in writing, and figned by the party to be charged 
therewith: 1. Where an executor or adminiſtrator promiſes 
to anſwer damages out of his own eſtate, 2. Where a man 
undertakes to anſwer for the debt, default, or miſcarriage of 
another. 3. Where any agreement is made upon conſider- 
ation of marriage. 4. Where any contract or ſale is made 
of lands, tenements, or hereditaments, or any intereſt there- 
in. $5. Where there is any agreement that is not to be 
perſormed within a year fo the making thereof, In 


all theſe caſes, a mere verbal promiſe is void. 3 Black. 


157. 


PROMISSORY NOTE, or e of hand. See BILL or 
Exchaxck. 


PROPERTY, is the higheſt right a man can have to 
any thing, being uſed for that right which one hath to lands 
or tenements, goods or chattels, which no ways depend on 
another, For preſcrving property the law hath three rules: 
i. No man is to deprive another of his property, or —_— 
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him in enjoying it. 2. Every perſon is bound to take due 
care of his own property, ſo as the neglect thereof may not 
injure his neighbour. 3. All perſons muſt fo uſe their 
right, that they do not in the manner of doing it damage 
their neighbours property. 


PRO ROGUE, fgnifies to prolong or to put off to another 
day. Prorogation of the parliament, is the continuance of it 
from one ſeſſion to another; whereas the adjournment 
of it is the continuance of the ſame ſeſſion from day to day, 


1 Black. 186. | 


PROTECTION, in a general ſenſe, is taken for that 
benefit and ſafety which every ſubje& hath by the king's 
laws: every man who is a loyal ſubject is in the king's pro- 
tection; and in this ſenſe, to be out of the king's protection, 
is to be excluded the benefit of the law. In a ſpecial 
ſigniſication, a protection of the king is an act of grace, 
by writ iſſued out of chancery; which lies where a man is to 
paſs over the ſea in the king's ſervice: and by this writ, 
when allowed in court, he ſhall be quit of all manner of 
ſuits between him and any other perſon until his return, 
2 Lill. Ar. 298. But now theſe protections are ſeldom 
uſed, and are often ouſted by act of arliament; as where 
it is ſaid, that in ſuch an action, no eſſoin, protection, or wager 
of law, ſhall be allowed, 


PROTEST, prote/tatio, hath two applications; one by 
way of caution, to call witneſſes, (as it were,) or openly 
affirm that he doth either not at all, or but conditionally, 

ield his conſent to any act, or unto the proceeding of a 
judge in a court, wherein his juriſdiction is doubtful, or 
to anſwer on his oath further than by law he is bound, 
The other is by way of complaint, as to proteſt a 
man's bill of exchange. For which, ſee BILL or Ex- 
CHANGE. 

In the houſe of lords, every peer hath a right, with leave 
of the houſe, when a vote pailes contrary to his ſentiments, 
to enter his diſſent on the journals of the houſe, with the 
reaſons for ſuch diſſent; which is uſually ſtyled his 


proteſt, 
ROTES. 
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PROTESTANDO, is a word uſed to avoid duplicity in 
pleading : it prevents the party that makes it from being 
concluded by the plea he is about to make. Every plea 
ought to be ſimple, intire, connected, and confined to one 
ſingle point; it muſt never be intangled with a variety of 
diſtinct independent anſwers to the ſame matter, which 
muſt require as many different replies, and introduce a 
multitude of iſſues upon one and the ſame diſpute. Yet it 
is frequently expedient to plead in ſuch a manner as to 
avoid any implied admiſſion of a fact which cannot with 
propriety or ſafety be politively affirmed or denied: and this 
may be done by what is called a protefation ; whereby the 
party interpoſeth an oblique allegation or denial of ſome fact, 
proteſting ¶ protefands J. that ſuch a matter doth or doth not 
exiſt ; and at the ſame time avoiding a direct affirmation or 
denial: as if an award be ſet forth by the plaintiff, and he 
can aſſign a breach in one part of it by the defendant, name- 
ly, the non-payment of a ſum of money, and yet is afraid to 
admit the performance of the reſt of the award, or to aver 
in general a non-performance of any part of it, leſt ſome- 
thing ſhould appear to have been performed; he may ſave to 
himſelf any advantage he might hereafter make of the 
general non- performance, by alleging hat by proteſtation, 
and plead only the non-payment of the moncy. 3 Black. 

P 7 7 2 MY 
311. 


PROTHONOTARY, is a chief officer or clerk of the 


common pleas and king's bench ; the former hath three, and 


the latter but one; whoſe office is to record all civil actions, 


as the clerk of the crown-olhce doth criminal cauſes in 
that court. Thoſe of the common pleas, enter and inroll 
all manner of declarations, pleadings, aſſiſes, judg- 
ments, &c, 


PROVINCE. The eccleſiaſtical diviſion of this kingdom 
is into two provinces; of Canterbury and York. A province 
is the circuit of an archbiſhop's juriſdiction, which is 
ſubdivided into biſhopricks or dioceſes. 1 Black. 111. 


PROVINCIAL CONSTITUTIONS, in this kingdom, 
were decrees made in the provincial ſynods, held under divers 
archbiſhops of Canterbury, from Stephen Laugtan, in the reign 
of Hen. 3. to Henry Chichele, in the reign of Hen. g. which 

were 
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were alſo adopted by the province of York, in the reign of 
Hen. 6. 


PRO VISO, in a deed, is generally taken for a condition, 
on the performance whereof the — of the deed de- 
pends; but it differs from it in ſeveral reſpects; for a condi. 
tion is uſually created by the grantor or leſſor, but a proviſo 
by the grantee or leſſee. 2 Nel. Abr. 21. 

A proviſo always implies a condition, if there be no words 
ſubſequent, which may change it into a covenant. And 
where a proviſo is a condition, it ought to do the office of a 
condition; that is, make the eſtate conditional, and ſhall 
have reference to the eſtate, and be annexed to it, but 
ſhall not make it void without entry, as a limitation will, 
Cro. Eli. 242, 

A leaſe was made for years, rendering rent at ſuch a day, 
proviſo, if the rent be arrear for one month after, the leaſe 
to be void. The queſtion was, whether this was a condition 
or limitation ; for if it was a condition, then the leaſe is not 
determined without entry. Adjudged, that it was a limita- 
tion, though the words were conditional, becauſe it ap- 
peared by the leaſe itſelf, that it was the expreſs agree- 
ment of the parties, that the leaſe ſhall be void on non- 
3 of the rent, and it ſhall be void without entry. 

0. 291. 

Trial by proviſo, is where the plaintiff forbears to bring his 
cauſe to trial, and the defendant takes a venire facias, di- 
rected to the ſheriff, with a clauſe, “ provided, that if 

— purpoſe, the 


« ſheriff ſhall ſummon only one jury upon them both.“ T. L. 


PROVISOR, heretofore was one nominated by the pope 
to a benefice, before it became void, in prejudice of the 
right of the true patron, againſt which ſeveral ſtatutes were 
made. 57 25 Id. 3. A. 6. if any reſervation or proviſion 
be made by the court of Rome, of any dignity or benefice, 
in diſturbance of the rightiul donors, the king ſhall preſent 
for that time, if the patrons themſelves ſhall not exerciſe 
their right. And if the perſons lawfully preſented, ſhall be 
diſturbed by fuch proviſors, then the ſaid proviſors ſhall be 
attached by their bodies, and impriſoned till they make fine 
to the king, and ſatisfaction to the party grieved. And by 
27 Id. 3. c. 1. commonly called the ſtatute of * 

; 7 
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they ſhall be __ out of the king's proteCtion, their lands 
and goods fo cited to the king, and their bodies impriſoned 


PROVOST MARSHAL, is an officer of the navy, who 
hath the charge of priſoners taken at ſea, and is ſometimes 
uſed for like purpoſes at land, or to ſeiſe or arreſt any 
within the juriſdiction of his office. 13 C. 2. c. 9. Cowell, 


Phe eng are perſons appointed inſtead of others to re- 
ent them. 


PUBERTY, is the ripeneſs of age, at which perſons may 
conſent to marry z which, by our law, is in women at the 
age of twelve, and men at fourtcen, 


PUBLIC WORSHIP : Every perſon above the age of ſix- 


teen years, having no lawful or reaſonable excuſe, who ſhall 
abſent himſelf from church, chapel, or place of public wor- 
ſhip, on Sundays, ſhall forfeit 124. for every offence, and alſo 
291, a month. 1 El. c. 2. 23 El. 4. 1. 29 El. c. 6. 

And if any perſon ſhall diſturb a preacher in his ſermon, 
by word or deed, he ſhall be committed to gaol by two juſ- 
tices of the peace, for three months, and further to the next 
ſeſſions. 1 Mary, Se. 2. c. 3. | 

And if any perſon ſhall willingly, and of purpoſe, come 
into any church, chapel, or other congregation, permitted 
by law, and diſturb the ſame, or miſuſe any preacher or 
teacher, he ſhall, on conviction at the ſeſhons, forfeit 20/. 
1W. c. 18. 


PUISNE, Fr. younger, or born after. 
PUNISHMENT, is the penalty of tranſgreſſing the law; 


and as debts are diſcharged to private perſons by payment, 
ſo obligations to the public, for diſturbing ſociety, are diſ- 
charged when the offender undergoes the puniſhment inflict- 
ed for his offence. 


PUR AUTER VIE. An eſtate pur auler vie, is where a 
leaſe is made of lands or tenements to a man, tb hold for the 
life of another perſon. Formerly, where the tenant had the 
eſtate granted to himſelf only (without mentioning his heirs) 
during the life of another perſon, and died during the life of 

that 
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that other perſon ; in this caſe, he that could firſt enter upon 
the land, might lawfully retain the $a. during the life 


of ſuch other perſon, by right of occupancy ; but if the 
eſtate had been granted to a man and his heirs, there the heir 
might, and ſtill may, enter and hold poſſeſſion, and is called 
in law, a ſpecial occupant, as having a ſpecial excluſive right, 
by the terms of the original grant, to enter upon and occupy 
this eſtate during the life of him by whoſe life it was holden, 
2 Black. 259. | | 
By the 29 C. 2. c. 3. an eſtate pur auter vie ſhall be de. 
viſcable by will; and if no deviſe be made thereof, the ſame 
+ ſhall be * in the hands of the heir, if it ſhall come 
to him by reaſon of a ſecial occupancy, as aſſets by deſcent, as 
in caſe of lands in fee ſimple: if there be no ſpecial occu- 
pant, it ſhall go to the executors or adminiſtrators of the 
arty that had the eſtate thereof by grant, and ſhall be aſſeis 
in their hands for payment of debts. And by 14 G. 2. c. 20. 
the ſurplus of ſuch eſtate pur auter vie, after payment of 
debts, ſhall go in a courle of diſtribution like a perſonal 


eſtate. 
. PURCHASE, (according to Littleton, / is the poſſeſſion 


of lands or tenements that a man hath by his deed or agree- 
ment, unto which poſſeſſion he cometh not by title of defcent 
from any of his anceſtors, or of his kindred, but by his own 
deed. Litt. ſect. 12. 

By purchaſe, the lawyers underſtand any method of ae- 
quiring an eſtate otherwiſe than by deſcent : it includes 
every other method of coming to an eſtate, but merely bx 
inheritance, whercin the title is veſted in a perſon, not by his 
own act or agreement, but by the ſimple operation of law. 
1 Black. 215. 2 Black. 241. 

Purchaſe, indeed, in its vulgar and confined acceptation, 
is applied only to ſuch acquiſitions of land, as are obtained 
by way of bargain and ſale, for money, or ſome other valu- 
able conſideration. But this falls ſhort of the legal idea of 
purchaſe; for if I give land freely to another, he is, in the 
eye of the law, a purchaſer, and falls within Littleten's defi- 
nition, for he comes to the eſtate by his own agreement, that 
is, he conſents to the gift. 1d. | 

A man who hath his father's eſtate ſettled upon him in 
tail, before he is born, is alſo a purchaſer; for he takes 
quite another eſtate than the law of deſcents would have 
given him. Id. 

Nay, 
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Nay, even if the anceſtor deviſeth his eſtate to his heir at 
Jaw, by will, with other limitations, or in any other ſha 


than the courſe of deſcents would direct, ſuch heir ſhall ta 
by purchaſe, Id. 


"Bar if a man, feifed in foe; deviſcth- bis while tg 20: 


his heir at law, fo that the heir takes neither a greater nor a 
leſs eſtate by the deviſe, than he would have done without it, 
he ſhall be adjudged to take by deſcent, even though it be 
charged with incumbrances for the benefit of creditors 
and others, who have demands on the eſtate of the an- 
ceſtor. 4d. * 

The difference, in effect, between the acquiſition of an eſtate 
by deſcent, and by purchaſe, conſiſts principally in theſe two 
oo 1. That by purchaſe, the eſtate acquires a new in- 

e 


ritable quality, and is deſcendible to the owner's blood in 


eneral, and not the blood only of ſome particular anceſtor: 
2 when a man takes an eſtate by purchaſe, he takes it not 
as a fee paternal or maternal, which would deſcend only to 
the heirs by the father's or mother's fide ; but he takes it as an 
ancient fee, or a fee of indefinite antiquity, whereby it be- 
comes inheritable to his heirs general, firſt of the paternal, 
and then of the maternal line, 2. An eſtate taken by 
purchaſe, will not make the heir anſwerable for the acts of 
his anceſtor, as an eſtate by deſcent wilt; for if the anceſ- 
tor, by any deed, obligation, covenant, or the like, bindeth' 
himſelf and his heirs, and dieth, this deed, obligation, or 
covenant, ſhall be binding upon the heir, ſo far forth only 
as he had any eftate of * — yeſted in him (or in ſome 
other in truſt for him) by deſcent from that anceſtor, ſuf- 
ficient to anſwer the charge, whether he remains in poſ- 
ſeſſion, or hath aliened it before action brought; which /af- 


ficient eſtate is in law called -aſets, from the French word 


ez, enough. Therefore, if a man coyenants for himſelf 
and his heirs, to keep my houſe in repair, I can then, and 
then only, compel his heir to perform this covenant, when 
he hath an eſtate ſuſficient for this purpoſe, or afſets by 


deſcent from the covenantor : for though the covenant de- 


ſcends to the heir, whether he inherits any eſtate or no, it 


lies dormant, and is not compulſory, until he hath aſſets by 


deſcent. 2 Black. 243- | | 
Where there is a purchaſor for valuable conſideration, 
without notice of a mortgage, the mortgagee cannot tack a 


bond to his mortgage, and can only be ſatisfied for his bond 
dut of the general aſſets of the mortgagor z becauſe in this 
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caſe, the eſtate, being not aſſets by deſcent, will not be li- 
able to the bond debt. 3 Ark. 659% | 


PURGATION, is the purging or clearing a man's ſelf of 
a crime, of which he is publicly ſuſpeAed or accuſed ; and 
anciently, was much in uſe in this kingdom, both with 
reſpect to civil and eccleſiaſtical offences. With reſpect 
to civil offences, it was of two ſorts, either fire ordeal, or 
water ordeal; the former being confined to perſons of higher 
rank, the latter to the common 4 Fire ordeal was per- 
formed either by taking up in the hand, unhurt, a piece of 
red-hot iron, of one, two, or three pounds weight, or elſe 
by walking barefoot and blindfold, over nine — plough- 
ſhares, laid lengthwiſe at unequal diſtances; and if the party 
eſcaped being hurt, he was adjudged innocent; but if it hap- 
pened otherwiſe, he was condemned as guilty. 4 Black. 
342. FE 
Water ordeal was performed, either by plunging the bare 
arm up to the elbow in boiling water, and eſcaping unhurt 
thereby, or by caſting the __ ſuſpected into a river or 
pond of cold water, and if he floated therein, without any 
action of ſwimming, it was deemed an evidence of his guilt ; 
but if he ſunk, he was acquitted. Id. 
The eccleſiaſtical purgation was, when a man or woman 
lay under a common ſuſpicion, or public fame of inconti- 
nence or other vice; if he denied that he was guilty, he had 
a purgation appointed ; which was, that he Himſelf ſhould 
ſwear that he was innocent, and ſhould bring a certain 
number of compurgators, who ſhould ſwear that they be- 


lieved what he ſwore was true. But this was aboliſhed by 


the ſtatute 13 C. 2. c. 12. which enaQts, that no perſon 
ſhall be compelled to confeſs, or accuſe, or purge himſelf of 
any criminal matter, whereby he may be liable to cenſure or 


_ puniſhment. 


PURLIEU, comes from the French pur, clear, intire, 
and exempt; and lieu, a place: that is, a place intire, clear, 
or exempt from the foreſt; and ſignifies thofe grounds which 
Henry the ſecond, Richard the firſt, or king John, added to 
their ancient foreſts, over other men's grounds, and were 
diſafforeſted by the ſtatute of charta de forefla. 4 Infl. 303. 

But nevertheleſs the purlieu, as to ſome purpoſes, is 
foreſt ſtill, and is diſafforeſted as to the particular owners of 


the land, and for their benefit, and not generally to give 
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liberty to any man to hunt the wild beaſts, and ſpoil the vert. 
And if thoſe beaſts do eſcape out of the foreſt into the 
purlieu, the king hath a property in them ſtill againſt any 
man, but againſt the owners of the woods and lands in 
which they are; and ſuch owners have a ſpecial property in 
them ratione loci, but yet ſo that they hunt them fairly, and 
not foreſtall them in their return towards the foreſt. Manw 
366. 


PURPAR'TY, Fr. pour part, ¶ pro parte, is that part or 
ſhare of an eſtate, firſt held in common by parceners, which 
is by partition allotted to any of them. To make purparty, is 


to divide and ſever the lands which fall to parceners, which 


till partition they held jointly and undivided. 
PURPRESTURE, (from the French pourpris, hence alſo 


purpriſum, an incloſure,) is where an houſe is erected, or an 
incloſure- made, upon any part of the king's demeſne lands 
of his crown, or of an highway, or common ſtreet, or 
public water, or ſuch like public things; whereby a perſon 
endeayours to make that private to himſelf, which ought to 
be public: and for this an indictment lies at the common 
law, in the nature of a common nuſance. 1 Inf. 277. 


2 Inſt. 38. 


PURVEY ANCE, proviſo, was a right enjoyed by the 
crown of buying up proviſions and other neceſſaries by the 
king's purveyors, for the uſe of the royal houſehold, at an 
appraiſed valuation, in preference to all others, and even 
without conſent of the owner; and alſo of forcibly im- 
preſſing the carriages and horſes of the ſubject, to do the 
fin s buſineſs on the 2 roads, in the conveyance of 
timber, baggage, and like, upon paying to the pro- 
prietor a ſettled price. Theſe purveyors, in proceſs of time, 
greatly abuſed their authority, and became a great oppreſſion 
to the ſubject, ſo that at laſt the crown was prevailed upon 
to give up this branch of the prerogative, by the ſtatute 
12 C. 2. c. 24. and the parliament in recompence ſettled 
on the king and his ſucceſſors part of the hereditary exciſe 
on ale and beer, 1 Black. 287. 


PUTURE, Sir Edward Cale explains, as ſignifying 


peture, or drinking. It was a demand made by the officers 


of the foreſt, within the circuit of their perambulation, — 
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all kinds of victuals for themſelves, their ſervants, horſes, 
and dogs. Others, who call it pulture, explain it as ſig- 
nifying a demand in general; and derive it from the monks, 
who, before they were admitted, pulſabant, that is knocked 
at the gates for ſeveral days together. 


QUA 

UAKERS, were originally ſo called from their quaking 
Q trembling in their extaſies of devotion. They are, 
together with the other diſſenters, intitled to the benefits of 
the act of toleration. They are alſo, by act of parliament, 
diſpenſed with from the formality of taking an oath, their 
ſolemn aſſirmation being allowed inſtead of it: but they ſhall 
not be admitted to give evidence in a criminal caſe, unleſs 
they be ſworn. Their tithes, both great and ſmall, may be 
recovered before juſtices of the peace, to any amount not 
exceeding 10ʃ. 


QUANTUM MERUIT, (that is, as muchas he has deſery- 
ed,) 18 an aCtion on the caſe, grounded upon the promiſe of 
another, to pay him for doing any thing ſo much as he ſhould 
deſerve or merit. If a man retains any perſon to do work, or 
other thing for him, as a taylor to make a garment, a carrier 
to carry goods, or the like, without any certain agreement, 
in ſuch caſe, the law implies, that he ſhall pay for the ſame 
as much as they are worth, and ſhall be reaſonably demanded, 
for which this action may be brought; wherein he is at li- 
berty to ſuggeſt, that the defendant promiſed to pay him ſo 
much as he reaſonably deſerved, and then to aver, that his 
trouble was worth ſuch a particular ſum, which the defenl- 
ant has omitted to pay. But this valuation of his trouble is 
ſubmitted to the determination of the jury, who will aſſets 
ſuch a ſum in damages as they think he really- merited. 
3 Black. 16t. 


QUANTUM VALEBAT, is where one takes up goods 
or wares of a tradeſman, without expreſsly agreeing for the 
price. In this caſe, the law congludes, that both parties did 
intentionally agree, that the real value of the goods ſhould 
be paid; and an action on the caſe may be brought _— 

| : Ingly, 


QA 261 


irgly, if the vendee refuſes to pay that value. So it is, 
where the law obliges one to furniſh another with goods 
or proviſions z as an innkeeper his gueſts, and the like, 
3 Black. 161. 


UARE CLAUSUM FREGIT. Before the ſtatute 
19 H. 7. c. 9. giving the proceſs of capias in all actions on 
the caſe, a practice had been introduced of commencing the 
ſuit by bringing an original writ of treſpaſs quare clauſum 
fregit, for breaking the plaintiff's cloſe vi et armis ; which, 
by the old common law, ſubjected the defendant's perſon to 
be arreſted by writ of capzas : and then afterwards, by con- 
nivance of the court, the plaintiff might proceed to proſecute 
for any other leſs forcible injury. This practice, (through 
cuſtom, rather than neceſſity, and for ſaving ſome trouble 
and expence in ſuing out a ſpecial original adapted to the 
particular injury,) ſtill continues in almoſt all caſes, except 
in actions of debt; though now, by virtue of the ſtatutes, a 
capias might be had upon almoſt every ſpecies of complaint. 
3 Black. 281. | 
QUARE EJECIT INFRA TERMINUM, is a writ that 
lieth for a leſſee, where he is caſt out of his farm, before his 
term is expired, againſt the feoffee of the land, or the leſſor that 
cjects him; and the effect of it is, to recover his term again, 
and his damages. But ſince the introduction of fictitious 
ouſters, whereby the title may be tried againſt any tenant in 
poſſeſſion, (by what means ſoever he acquired it, ) this action 
is fallen into diſuſe. 3 Black. 207. 


QUARE IMPEDTT, is a writ which lies where one hath 
an advowſon, and the parſon dies, and another preſents a 
clerk, or diſturbs the rightful patron to preſent : in which 
caſe, the writ commands the diſturber to permit the plaintiff 
to preſent a proper clerk, or otherwiſe to appear in court, 
and ſhew cauſe { guare impedit ) why he hinders him. T. I. 

It is moſt adviſeable to bring the writ againſt both the 
biſhop, the pretended patron, and the clerk. For if the 
biſhop be left out, and the ſuit be not determined till the fix 
months are paſt, the biſhop is intitled to preſent by lapſe, 
inaſmuch as he is not party to the ſuit. If the patron be left 
ont, the writ will abate ; for the right of the patron is the 
principal queſtion in the cauſe. And if the clerk be left out, 
and has received inſtitution _ the action brought, the 
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true patron by this ſuit may recover his riglit of patronage, 
but not the preſent turn. 3 Black. 247. 

The biſhop and the clerk uſually diſclaim all title, ſave 
only the one, as ordinary, to admit and inſtitute; and the 
other, as preſentee of the patron, who is left to defend his 
own right. Id. 249. 

If the right, on trial, be found for the plaintiff, three 
things are to be inquired after: 1. If the —. be full; 
and, if full, then of whoſe preſentation: for if it be of the 
defendant's preſentation, then the clerk is removeable by 
writ brought in due time. 2. Of hat value the living is; 
in order to aſſeſs the damages, which are directed to be given 
by the ſtatute 13 Ed. 1. c. 5. namely, to the amount of one 
year's value of the living. 3. In caſe of plenarty upon an 
uſurpation, whether ſix months have paſſed between the 
avoidance, and the time of bringing this action; for if ſo, 
this is a ſufficient bar to the action. 1d. 


QUARE INCUMBRAVIT, is a writ that lies, where 
two are in plea for the advowſon of a church, and the biſhop 
admits the clerk of one of them within the ſix months ; then 
the other ſhall haye this writ againſt the biſhop, that he ap- 

ar and ſhew cauſe why he hath incumbered the church. And 
if it be found by verdict, that the biſhop hath incumbered the 
church, after a ne admittas delivered to him, and within fix 
months after the avoidance, damages are to be awarded to 
2 8 and the biſhop directed to diſincumber the 

urch. 


UARE NON ADñ MIS TT, is a writ that lies where a 
man hath recovered an advowſon, and ſends his clerk to the 
biſhop to be admitted, and the biſhop will not receive him; 
then he ſhall have the ſaid writ againſt the biſhop, and 
may recover againſt him ample ſatisfaction in damages. 


QUARENTINE, is a ſpace of forty days: thus where 
the law ſays, that a widow ſhall remain in her huſband's ca- 
pital manſion houſe for forty days after his death, during 
which time her dower ſhall be aſſigned, theſe forty days arg 
called the widow's guarentine. So where perſons coming 
from infected countries, are obliged to wait forty days be- 
fore they are permitted to land ; this is called performing 
quarentine. 2 Black. 135. 


Qua rentine, 
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warentine, likewiſe ſignifies a quantity of ground con- 
3 forty perches. Leg. Hen. 1. c. 16. 


QUARTER SESSION, is a general court holden by the 
juſtices of the peace in every county or other diſtri, having 
liberty to hold ſeſſions, once in every quarter of the year, at 
certain times limited by ſtatute, for the execution of the au- 
thority given them by the commiſſion of the peace, and by 
divers acts of parliament. If ſuch general court is holden 
at other times than the particular times ſo limited, it is 
then called a general ſeſſions; if for the execution of ſome 
particular branch only of their office, it is then a ſpecial 
ſeſhons; 

The particular time in every quarter of the year, is as 
follows, viz. in the firſt week after the Epiphany, in the firſt 
week after the clauſe of Zafter, in the firſt week after the 
tranſlation of St. Thomas the Martyr, and in the firſt week 
after the feaſt of St. Michael. If any of the ſaid feaſt days 
falleth on a Sunday, the ſeſſions ſhall be holden in the week 
following, and not in that ſame week. 2 H. 5. fl. 1. c. 4. 


2 H. Hiſt. 49. 
QUEEN ANNE's BOUNTY. See FirsT FrviTs. - 
UE ESTATE, m ſlatum, as much as to ſay, whoſe 


eflate he hath z which is a plea where a man, intitling ano- 
ther to lands, faith, that he and they whoſe eftate he hath 
have enjoyed the ſame. A man cannot preſcribe in any thing 
by a que eftate that lies in grant, and cannot paſs without 
deed or fine; but in him and his anceſtors he may, becauſe he 
comes in by deſcent without any conveyance. 1 Int. 121. 

So in the caſe of an advowſon appendant to a manor, he 
may preſcribe that he and they whoſe eſtate he hath in the 
manor, have uſed to hold the ſame ; but if it be an advow- 
ſon in groſs, or a diſtinct inheritance, and not appendant, 
then he can only preſcribe in him and his anceſtors. 2 Black. 
266, 


UINTO EXACTUS, is one that hath been five times 

roclaimed in the county court, in order to outlawry ; and 

if he doth not then appear, he is by the judgment of the co- 
roners returned outlawed. 
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QUI TAM, is when an information is exhibited agalnſt 
any perſon on a penal ſtatute at the ſuit of the king and 
the party who is informer, where the penalty for breach of 
the itatute is to be divided between them; and ſuch proceſs 
is called a qui tam, from thoſe words in the declaration 
reſpecting the proſecutor, when the proceedings were 
in Latin, © gui tam pro domino rege quam pro ſeipſo pro. 
* ſequitur,” 


QUIT CLAIM, qrieta clamatis, is the quitting, releaſing, 
or giving up all claim or title, 


QUIT RENTS, quieti redditus, are ſo called becauſe the 
tenant thereby goes quit and free of all other ſervices. When 
theſe payments were reſerved in filver or white money, they 
were anciently called white rents, or blanch farms, redditus 
alli; in contradiſtinction to rents reſerved in work, grain, 
or the like; which were called redditus nigri, or black maile, 
2 Black, 42, 


Dp CUM, in indiftments or the like, being only by 
way of recital, {that whereas ſuch a one being ſo and ſo,) and, 
not a poſitive charge, is inſufficient. 2 Haw, 227, 


. QUOD EI DEFORCEAT. Anciently if the owners of 
a particular eſtate, as for life, in dower, by the curteſy, or 
in fee tail, were barred of the right af poſſeſſion by a reco- 
very had againſt them, through their detault or non-appear- 
ance in a poſſeſſory action, they were abſolutely without any 
remedy by the common law; as a writ of right doth not lie 
for any, but ſuch as claim to be tenants of the fee ſimple. 
Theretore, the ſtatute of the 13 Ed. 1. c. 4. gives a new 
writ for ſuch perſons, after their lands have been fo recovered 
againſt them by default, called a gued ei deforceat ; which, 
though not ſtrictly a writ of right, ſo far partakes of the nature 
of one, as that jt will reſtore the right to him, who has been 
thus unwarily deforced by his own default. 3 Black. 193. 


QUOD PERMITTAT, is a writ that lies for one that is 
difleited of his common of paſture z ſo of a turbary, piſcary, 
fair, market, and the like. The heir of the perſon diſſeiſed 
may have this writ againſt the heir of the diſſeiſor: ſo a 
parſon may have a guod permittat againſt a diſſeiſor in the time 
of his predeceſſor, T. I. 


ob 
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QUOD PERMITTAT PROSTERNERE, is a writ 
commanding the defendant to permit the plaintiff to abate 
the nuſance complained of, quod permittat praſternere,) or 
otherwiſe to appear in court, and ſhew cauſe why he will 
not. On this writ the plaintiff ſhall have judgment to abate 
the nuſance, and to recover damages: but the proceedings on 
this writ being tedious and expenſive, it is now diſuſed, and 
hath given way to a ſpecial action on the caſe, 


QUO MINUS, is a writ in the exchequer, wherein the 
plaintiff ſuggeſts that he is the king's farmer or debtor, and 
that the defendant hath done him the injury complained of, 
quo minus ſufficiens exiſtit, by which he is the leſs able to pay 


to the king his debt or rent. This writ was formerly al- 


lowed only to ſuch perſons as were real tenants or debtors to 
the king; but now the practice is become general, for the 
plaintiff to ſurmiſe that he is the king's debtor, although he 
is no way indebted to him, and the words are mere matter 
of form, and the truth thereof never inquired into, but 
the form is retained to give juriſdiction to the court of cx- 
chequer. 


QUO WARRANTO, is in nature of a writ of right for 
the king, againſt him who claims or uſurps any office, fran- 
chiſe, or liberty, to inquire by what authority he ſupports his 
claim, in order to determine the right : it hes alſo in caſe of 
non-uſer, or long neglect of a franchiſe, or miſuſer, or abuſe 
of it ; being a writ commanding the defendant to ſhew by 
what warrant he exerciſeth ſuch a franchiſe, having never 
had any grant of it, or having forfeited it by neglect or abuſe. 
3 Black, 262. 

This was originally returnable before the king's juſtices at 
IW:fminfter, but afterwards only before the juſtices in eyre, 
by virtue of the ſtatutes of quo 2warranto, 6 Ed. 1. c. 1. and 
18 Ed. 1, ft. 2.3 but ſince thoſe juſtices have given place to 
the king's temporary commiſlioners of aſſize, (the judges on 
the ſeveral circuits,) this branch of the ſtatutes hath loſt its 
effect; and writs of quo warrants (if brought at all) muſt now 
be proſecuted and determined before the king's juſtices at 
W:/tminſter : and in caſe of judgment for the defendant, he 
ſhall have an allowance of his franchiſe ; but in caſe of judg- 
ment for the king, for that the party 1s intitled to no ſuch 
franchiſe, or hath diſuſed or abuſed it, the franchiſe is cither 
ſeized inta the king's hands, to be granted out _ to 
whom- 
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whomever he ſhall pleaſe ; or, if it be not ſuch a franchiſe 
as may ſubſiſt in the hands of the crown, there is merely 
pros of ouſter, to turn out the party who uſurped 
. | 

The judgment on a writ of quo warrants (being in the na- 
ture of a writ of right) is final and concluſive, even againſt 
the crown; which, together with the length of its proceſs, pro- 
bably occaſioned that diſuſe into which it is now fallen, and 
introduced a more modern method of proſecution, by infor. 
mation filed in the court of king's bench, by the attorney ge- 
neral, in the nature of a writ of quo warrants, whereinthe proceſs 
is ſpeedier, and the judgment not quite ſo deciſive againſt the 
crown. This is properly a criminal method of proſecution, 
as well to puniſh the uſurper by a fine for the uſurpation of 
the franchiſe, as to ouſt him, or ſeize it for the crown ; but 
hath long been applied to the mere purpoſes of trying the 
civil right, ſeizing the franchiſe, or ouſting the wrongful 
poſſeſſor; the fine being nominal only. 3 Black. 263. 

This 1 by virtue of the ſtatute 9 An. c. 20. is 
now applied to the decifion of corporation ſuits, between 
party and party, without any intervention of the prerogative, 
which permits an information in nature of a quo warrants to 
be brought, with leave of the court, at the relation of any 
perſon deſiring to proſecute the ſame, (who is called the 
relator,) againſt any perſon uſurping, intruding into, or un- 
lawfully holding any franchiſe or office in any city, borough, 
or town corporate; provides for its ſpeedy determination, 
and directs that, if the defendant be convicted, judgment of 
ouſter (as well as a fine) may be given againſt him, and that 
the relator ſhall pay or receive coſts, according to the event 
of the ſuit. 3 Black. 264. 


* 
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ACE, an engine to extort confeſſion from perſons ac- 
cuſed, which is in uſe at this day in countries governed 

by the civil law : but the trial of guilt or innocence, by this 
method, is utterly unknown to the laws of Eng/and; though 
once, when the dukes of Exeter and Suffolk, and other mi- 
niſters of Hen. 6. had laid a deſign to introduce the civil 
law into this kingdom, as the rule of government, for a be- 
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ginning thereof, r a rack for torture, which was 
called in deriſion, duke of Exeter's daughter, and till 
remains in the tower of London, where it was occaſionally 
uſed as an engine of ſtate, more than once, in the reign of 

ueen Elizabeth. But when upon the aſſaſſination of Villiers, 
duke of Buckingham, by Felton, it was propoſed in the privy 
council to put the aſſaſſin to the rack, in order to diſcover his 
accomplices; the judges, being conſulted, declared unani- 
mouſly, that no ſuch proceeding was allowable by the laws 
of England. 4 Black. 326. 


RACK RENT, is the full extended yearly value of a te- 
nement let to farm. | 


RANSOM, redemptio, is properly the ſum paid for re- 
deeming a captive or priſoner of war. Sometimes, in our 
law, it is taken for a ſum of money paid for pardoning ſome 
great offence, and ſetting the offender at liberty, who was 
under impriſonment. | 

When a ſtatute ſaith, that ſuch a perſon ſhall pay fine and 
ranſom to the king, in legal underſtanding ſuch fine 
and ranſom are all one; for if they were divers, then 
ſhould the party pay two ſums, one for the fine, an- 
other for the ranſom, which was never done. 1 ff. 
127. 

ir a ſhip was taken by the enemy, and ranſomed, the 
ranſom money muſt be raiſed out of the profits, notwith- 
ſtanding any former mortgage of the ſhip; for if the ſhip 
had not been redeemed, the whole mortgage money — 
have been loſt; and inſurers always pay a part of the ranſom 
money. 2 £9. Abr. 690. 


RAPE OF WOMEN, is where a man hath carnal know- 
ledge of a woman by force, and againſt her will. Alſo if 
any perſon ſhall unlawfully and carnally know and abuſe 
any woman child under the age of ten years, whether with 
her conſent or againſt it, he ſhall be puniſhed as for a rape. 
And it is not a ſufficient excuſe in the raviſher, to prove 
that the woman is a common ſtrumpet; for ſhe is ſtill 
under the protection of the law, and may not be forced. 
Nor is it any excuſe, that ſhe conſented after the fact. 
1 Haw. 108. 

The party raviſhed may give evidence on oath, and is in 
hw a competent witneſs ; but the credibility of her teſti- 
monys 
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mony, and how far forth ſhe is to be believed, muſt be leſt 
to the jury, and is more or leſs credible according to 
the circumitances of fact that concur in that teſtimony 
as if the witneſs be of good fame; if ſhe preſently dif. 
covered the offence, and made purſuit after the offender ; 
ſhewed circumſtances and ſigns of the injury, whereof many 
are of that nature, that only women are the moſt proper 
examiners and inſpectors; it the place wherein the fact 
was done, was remote from inhabitants or paſſengers 
if the offendcr fled for it; theſe and the like are concur. 
ring evidences to give greater probability to her teſtimony, 
when proved by others as well as herſelf. But, on the other 
ſide, if ſhe concealed the injury for #ny. conſiderable time 
after ſhe had opportunity to complain; if the place where the 
fact was ſuppoſed to be committed was near to inhabitants, 
or common recourſe of paſſengers, and ſhe made no putcry 
where it is probable ſhe might be heard by others; or if a 
man prove himſelf to be in another place, or in other 
company at the time ſhe charges him with the fact; or if 
ſhe is wrong in the deſcription of the place, or ſwears the 
fact to be done in a place where it was impoſſible the 
man could have acceſs to her at that time; as if the room 
was locked up, and the key in the cuftody of another 
perſon; theſe, and the like circumſtances, carry a ſtrong 
preſumption that her teſtimony is falſe or feigned, 1 H. H. 
633. ; 

Of old time tape was felony, for which the offender was 
to ſuffer death; afterwards the offence was made lefler, 
and the puniſhment changed from death to the loſs of 
thoſe members whereby he offended ; that is, it was chang- 
ed to caſtration, and loſs of his eyes, unleſs ſhe that was 
raviſhed, before judgment, demanded him for her huſband. 
| Afterwards, by the ſtatute 3 Ed. 1. c. 13. it was made a 
treſpaſs, ſubjecting the offender to two years imprifonment, 
and a fine at the king's will. By 13 Ed. 1. c. 34. it 
was again made felony; and at laſt, by 18 K“. 7. 
was excluded from the benefit of clergy, 2 1nft. 180. 


RASURE, from rade, to ſhave, is where part of the 
writing is ſcraped or ſcratched out, and where a deed is al- 
tered in any material part by the plaintiff himſelf, or by a 
ſtranger without the privity of the obligee, be it either by ra- 
ſure, interlineation, or addition, or by drawing the pen 
through a line, or through the middle of any word * 
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this will vacate the deed, unleſs a memorandum be made 
thereof at the time of the execution and atteſtation. And if 
the obligee himſelf alter the deed after the execution there- 
of, although it be in words not material, yet this ſhall vacate 
the deed : but if a ſtranger, without his privity, alter the 
deed in any point not material, this thall not vacate the 
deed. 11 Co. 27. 

If a deed contain divers diſtinct and abſolute covenants, if 
any of the covenants be altered by raſure, addition, or inter- i 
lineation, this misfeazance ex poſt fucto ſhall vacate the whole 
deed; for though they be ſcveral covenants, yet it is but one 


deed, Id. 28. 


RATIONABILI PARTE BONORUM,. is a writ that 
lieth where the wife or ſons and daughters of the deceaſed 
cannot have -their reaſonable part of the deceaſed's goods, 
after the debts are paid, and funeral expences ſatisfied. 
F. N. B. Of which goods the children, if there were 
any, ſhould have one part; and the wife, if the ſurvived, 
another part; if only a wife, or only children, they ſhould 
reſpectively in either caſe take one moiety, and the adminiſ- 
trator the other. Brafon. 60. | 


RAVISHMENT. See Rare. 


RAVISHMENT OF WARD, was a writ that lay for 
the guardian by Knight's ſervice, or in ſocage, againſt a 
perſon who took from him the body of his ward. By the 
ſtatute 12 C. 2. c. 24. this writ is taken away as to lands 
held by knight's ſervice, 'but not where there is guardian 
in ſocage, or appointed by will. But the proceedings by 
this kind of writ are now antiquated, and the moſt uſual 
method of redreſſing all complaints relative to wards and 
guardians, is by application to the court of chancery, which 
is the ſupreme guardian, and has the ſuperintendent 
juriſdiction of all the infants in the kingdom. 3 Black. 
141. 


REAL ACTIONS, are thoſe which concern the realty 
only, being ſuch whereby the plaintiff (who in this caſe is 
called the demandant) claims title to have any lands or 
tenements, rents, commons, or other hereditaments, in fee 
imple, fee tail, or for term of life. By theſe actions for- 
merly all diſputes concerning real eſtates were decided 1 
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they are now moſtly laid aſide in practice, upon account 
of the great nicety required in their management, and the 
inconvenient length of their proceſs, a much more 
expeditious method of trying titles being ſince intro- 
duced by other actions perſonal and mixed. 3 Bla, 
117. | 


REALTY, relates to real property, as lands and tene. 
ments, in contradiſtinction to per/onalty, which concerns 
things belonging to a man's perſon. A real action, is that 
whereby the plaintiff claims title to lands, tenements, rents, 
commons, or other hereditaments; a perſonal action is ſuch 
whereby a man claims a debt, or perſonal duty, or damages 
in lieu thereof. 3 Black. 117. 


REASONABLE PART, was the portion of goods of a 
perſon deceaſed, which, by our ancient law, belonged to his 
wife and children ; which the owner could not bequeath by 
will, nor the ordinary diſpoſe of in caſe of inteſtacy. For 
which, ſee RaTionasBiLi ParTE BoNORUM. 


REBELLION, commiſſion of, is when, on diſobedience 
to the ſeveral proceſſes of the court of chancery for cauſing 
the defendant to appear, the court iſſues a writ called a 
commiſſion of rebellion, directed to ſeveral commiſſioners 
therein named, to attach him, wherever he may be found, as 
a rebel and contemner of the king's laws and government. 
3 Black. 444. 


REBUTTER, (from bouter, Fr. repellere, to put back,) 
is the anſwer of the defendant to the plaintiff's /urrejoin- 
der. But it is ſeldom that the parties go ſo far in pleading as 
to a rebutter. 


RECAPTION, that is, retaking, is when — one hath 
deprived another of his property in goods or chattels per- 
ſonal, or wrongfully detains one's wife, child, or ſervant; in 
which caſe the owner of the goods, and the huſband, 
parent, or maſter, may lawfully claim and retake them, 
wherever he happens to find them, ſo it be not in a riotous 
manner, or attended with a breach of the peace for this 
right of recaption ſhall not be exerted, where ſuch exertion 
muſt occaſion ſtrife and bodily contention, or — 
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ce of ſociety. If, for inſtance, my horſe is taken away, 
and I find him in a common, a fair, or a public inn, I may 
lawfully ſeize him to oy own uſe ; but I cannot juſtify break- 
ing open a private ſtable, or entering on the grounds of a 
third perſon to take him, except he be feloniouſly ſtolen ; 
but muſt have recourſe to an action at law. 3 Black. 4. 

There is alſo a writ of recaption, which is, where goods 
have been diſtrained for rent, or other ſervices, and 
are again diſtrained for the ſame thing, pending the plea 
in the county court, or before the juſtices. F. N. B. 


RECEIPTS. By the 23 G. 3. c. 49. certain ſtamp duties 
are impoſed on receipts given on the payment of money, 
where the ſum amounts to 2/., or upwards z ſubject 
nevertheleſs to ſeyeral exceptions, as ſet forth in the act, 
and alſo in the act of 24 G. 3. c. 7. . 1. /. 6, 7. 


RECEIVING STOLEN GOODS, knowing them to 
be ſtolen, is a high miſdemeanor at the common law, 
and by ſeveral ſtatutes is made felony and tranſporta- 
tion, and, in ſome particular inſtances, felony without bene- 
fit of clergy. 


RECITAL, in a deed, is the ſetting forth ſuch con- 
fiderations and matters of fact as are neceſſary to explain 
the reaſons upon which the tranſaction is founded. 2 Black. 
298. 

"So in the aſſignment of leaſes and mortgages, it is uſual 
to recite part of the ancient or former deeds in the premiſes. 
Wed. b. 2. c. 3. 

Yet a hee is not concluſive, becauſe it is not a dire 
afirmation. 1 Infl. 352. 


RECOGNIZANCE, is an obligation of record, which 
aman enters into before ſome court of record, or magiſtrate 
duly authoriſed, with condition to do ſome particular act; 
as to appear at the aſſizes or quarter ſeſſions, to keep the 
peace, to pay a debt, or the like. It is in moſt reſpects 
| like another bond, the difference being chiefly this, the bond 
is the creation of a freſh debt, or obligation de novo: the re- 
cognizance is an acknowledgement of a former debt upon 
record; the form whereof is, © that A. B. doth acknowledge 
« to owe to aur —_— lord the king, (to the plaintiff, to 
* C. D., or the like,) the ſum of ten pounds,” with condition 


to 
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to be void on performance of the thing ſtipulated: in 
which caſe the king, the plaintiff, C. D., or the like, ig 
called the cognizee, © is cui cagnoſcitur; as he that enters 
into the recognizance is called the cognizor, * is qui cogneſcit,” 
This being either certified to, or taken by the officer of ſome 
court, is witneſſed only by the record of that court, and 
not by the party's ſeal; ſo that it is not in ſtrict propriety 
a deed, though the effects of it are greater than of a com- 
mon obligation; being allowed a priority in point of pay- 
ment, and binding the lands of the cognizor from the 
time of inrollment on record. There are alſo other re- 
cognizances of a private kind, in nature of a fatute flaple, by 
virtue of the ſtatute 23 H. 8. c.,6. which alſo are a charge 

upon real property. 2 Black. 341. | | 


RECORD, is a memorial or remembrance in rolls of 
parchment of the proceedings and acts of a court of juſtice, 
which hath power to hold plea, according to the courſe of 
the common law, of real or mixed actions, or of actions 
quare vi et armis, or of perſonal actions, whereof the debt 
or damage amounts to 4os. or above, which are called 
courts of record, and are created by act of parliament, letters 
patent, or preſcription. 1 4ſt. 260. . 

It is derived of recordari, to keep in remembrance; but 
in legal acceptation, records are reſtrained to the rolls of 
ſuch courts only as are courts of record, and not the rolls of 
inferior or any other courts which proceed not according 
to the law and cuſtom of England. And the rolls being 
the records or memorials of the judges of the courts of 
record, import in them ſuch uncontrollable credit, as they 
admit no averment, plea, or proof to the contrary. And 
if ſuch a record be alleged, and it be pleaded that there 
is no ſuch record, it ſhall be tried only by itſelf : the reaſon 
whereof is apparent, for otherwiſe there would never be 
_— of controverſies. 10. 

uring the term wherein any judicial act is done, the re- 
cord remaineth in the breaſt of the judges of the court, 
and therefore the roll is alterable during that term as the 
Judges ſhall direct; but when the term is paſt, then the re- 
cord is in the roll, and admits no alteration, averment, or 
proof to the contrary. 1d. ; 

Every court of record is the king's court; wherein if the 
Judges do err, a writ of error lieth. But the county court, 


the hundred court, the court baron, and ſuch like, are no 
| court? 
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courts of record, and therefore the proceedings therein may 
be denied and tried by jury, and upon their judgments a 
writ of error lieth not, but a writ of falſe judgment ; for 
that they are no courts of record, becauſe they cannot 
hold plea of debt or treſpaſs, if the debt or damage 
do amount to 40s.z or of any treſpaſs ui et armis. 1 Lil. 
117. 
1 debt of record is a ſum of money, which appears to be 
due by the evidence of a court of record: thus, when any 
ſpecific ſum is adjudged to be due to the plaintiff from the 
defendant, on an action or ſuit at law, this is a contract of 
the higheſt nature, being eſtabliſhed by the ſentence of a 
court of judicature. Recognizances alſo, and ſtatutes mer- 
chant and of the ſtaple, if forfeited by non- performance of 
the condition, are ranked among debts of record; becauſe 
the contract, on which they are founded, is witneſſed by the 
higheſt kind of evidence; namely, by matter of record. 
2 Black. 405. | 


RECORDARE, is a writ commanding the ſheriff to 
make a record of the proceedings in the county court, 
by writ or without writz and to fend the record up to the 
king's bench or common pleas: it is in the nature of a 
certiorari, The plaintiff may remove the plaint in the 
county court without cauſe ſhewed ; but the defendant 
cannot remove it without cauſe expreſſed in the writ, as 
upon a plea of freehold, or the like. But if the plaint 
is in another court, neither the plaintiff nor defendaut 
can remove it without cauſe ſhewed. 2 Inft. 339. 


RECOVERY : 
I. Recovery, what. 
2. Who may ſuffer a recovery, 
3. Of what things. 
4. Manner of ſuffering a recovery. 
5. Effeft of a recovery ſuffered. 


I. Recovery, what. 


Common recoveries were invented by the ecclefiaſtics to 
elude the ſtatutes of mortmain z and —_ encouraged 
by the fineſſe of the courts of law, in order to put an end 
to all fettered inheritances, and bar not only all eſtates tail, 
Vol., II. T | but 
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but alſo all remainders and reverſions expectant thereon, 
Black. 5. 2. c. 21. %. 4. 

A common recovery is ſo far like a fine, that it is a ſuit 
or action, either actual or fictitious ; and in it the lands are 
recovered againſt the tenant of the freehold z which re. 


covery, by a ſuppoſed adjudication of the right, binds all 


perſons, and veſts a free and abſolute fee ſimple in the reco- 
veror. Id. 

And a common recovery is now looked upon as the beſt 
aſſurance, except an act of parliament, that purchaſers can 
have. 

There muſt be three perſons at leaſt to make a common 
recovery; a recoveror, a recoveree, and a voucher. The re. 
coveror is the plaintiff or demandant, that brings the writ of 
entry. The recoveree is the defendant or tenant of the land, 
againſt whom the writ is brought. The wuchee is he whom 
the defendant or tenant voucheth or calls { vacat } to warranty 
of the land in demand, either to defend the right, or to yield 
him other lands in value, according to a ſuppoſed agreement. 
Mood. b. 2. c. 3. 

And this being by conſent and permiſſion of the parties, 
it is therefore ſaid that a recovery is /ffered. 


2. Who may ſuffer a recovery. 


TEXANT for years cannot ſuffer a recovery, for he is not 
tenant of the freehold. Mood. ibid. 

And by the 14 £/iz. c. 8. no tenant for life, of any fort, 
can ſuffer a recovery, ſo as to bind them in remainder or re- 
verſion. 5 

But if he, or the tenant to the precipe, (that is, the reco- 
veree, ſo called from thoſe words in the writ, when the pro- 
ceedings were in Latin, præcipe quod reddat, { vouches the re- 
mainder man, and he appears and vouches the common 
vouchee, it is good. Blackft. ö. 2. c. 21. f. 4. 

It is now fully ſettled, that a tenant in tail may, if he 

leaſes, either turn his eſtate tait into a fee, or alienate it for 

his own benefit, by duly ſuffering a common recovery. But 
he muſt have a ſulficient eſtate and power to qualify him to 
ſuffer ſuch recovery: he muſt either be tenant in tail in pſ- 
ſeſſion, or he muſt. have a concurrence of the tenant for liſc; 
by which terant* for life is meant, not the leſſee of the land 
under a beneficial leaſe, but the original tenant for life claim- 
uy 
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ing under the family ſettlement, and having a life eſtate ſettled 
upon him, prior (in order of ſucceſſion) to the other's remain- 
der in tail. Burr. Mansf. 1072. | 

By the 11 H. 7. c. 20. no woman, after her huſband's 
death, {hall ſuffer a recovery of lands, ſettled on her in 
tail by way of jointure, by her huſband or any of his an- 
ceſtors. 

A mortgagee cannot ſuffer a recovery, ſo as to bar the mort- 

or of the equity of redemption. 

If tenant in tail makes a mortgage or a leaſe for years, 
or charges the land with any other incumbrance, and after- 
wards ſuffers a recovery, this lets in all the incumbrances. 


1 1. 276. 
3. Of awhat things, 


A common recovery may be had of ſuch things, for the 
molt part, as paſs by a fine. An uſe may be raiſed upon a 
recovery, as well as upon a fine; and the ſame rules are 
generally to be obſerved and followed for the guiding 
and directing the uſes of a recovery, as are obſerved for 
the guidance and direction of a fine. Weſt. Symb., ſect. 2, 3. 
1 Co. 15. 

If lands are copyhold, a common recovery, ſuffered in the 
common pleas, will not paſs ſuch lands; but if lands are cuſ- 
tomary freeholds, and paſs by ſurrender in a borough court, 
a recovery in the common pleas of ſuch lands may be good 


1 Ath. 474. 


4. Manner of ſuffering a recovery. 


Ix order, to ſuffer a common recovery, the, tenant of the 
freehold agrees with the demandant (ſome friend) that he, 
the demandant, ſhall bring his action real againſt the ſaid 
tenant, as though he, the demandant, had goodrightto the land, 
and the tenant no right of entry to the ſame; but after a diſ- 
ſciſin which a ſtranger (commonly one Hugh Hunt ) had un- 
juitly made, whereas indeed the demandant never had poſ- 
leſſion thereof, nor the ſtranger. The tenant, appearing to 
the writ, vouclKes or calls to warranty ſome perſon (com- 


- monly the crier of the court, who thereupon is ſtyled the 


common vouchee) who is ſuppoſed to warrant the title. This 
youchee appears, as though he would defend the title: 
whereupon the demandant deſires leave of the court to im- 
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parl, or confer with the vouchee in private; which is als 
lowed him- And foon afterwards, the demandant rcturns to 
court, but the vouchee diſappears, or makes default : where. 
upon judgment is given for the demandant to recover the 
land againſt the defendant or tenant in tail, and he to recover 
in value againſt the common vouchee, But this recovery in 
value is only imaginary ; and the lands are now abſolutel 

veſted in the ſaid recoveror by judgment of law, and ſeifin 
thereof is delivered by the ſheriff of the county ; fo that this 
colluſive recovery operates _ in the nature of a convey. 
ance in fee ſimple, and is taken for a bar of the tail for ever. 
Word. b. 2. c. 3. 

A recovery is either with angle voucher, (as above, ) or with 
a double voucher; that is, where the tenant voucheth one, 
who voucheth over the common vouchee : and this is the 
moſt common, and the ſafeſt way. Alſo, there may be 
more vouchees, or more vouchers over, where three or 
more are vouched; but the laſt is always the common 
vouchee. 1d. 

The common recovery with f:g/e voucher is, to bar the 
tenant in tail and his heirs of ſuch eſtate tail which is in his 
poſſeſſion, (not where he is put to a writ of right, ) with the 
remainder dependant upon the ſame, and the reverſion ex- 
pectant, which others have; and of all leaſes and incum- 
brances, derived out of ſuch remainder or reverfion. The 
common recovery with double voucher is, to bar the firſt 
voucher and his heirs of every ſuch eſtate as a? any time was 
in him or any of his anceſtors, whoſe heir he is of ſuch eſtate ; 
and all others, of fuch right to remainder or reverſion, as 
was at any time dependent or expectant upon the ſame; and 
of all leaſes and incumbrances derived out of them : and it 
will alſo be a bar of ſuch eſtate, whereof the tenant was then 
ſeiſed in reverſion or remainder, expeCtant or dependent upon 
the ſame. 1d. 

In a recovery with nge voucher, the precipe or writ of 
entry muſt be brought againſt the tenant in tail in poſſeſſion, 
and he to vouch the common vouchee. But in a recovery 
with double voucher, a tenant of the freehold muſt be made 
by fine or deed, who is commonly called the tenant to the 
præcipe, and the writ muſt be brought againſt him, and he to 
vouch the tenant in tail, and he the common vouckee, who 
pleads, and after makes default ; and then judgment 1s given 
for the demandant againſt the tenant to the præcipe, and he to 

| recover 
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recover in value againſt the firſt vouchee, and he again 
to recover in value againſt the ſecond or common vou- 


chee. 414. 


5. Efect of a recovery ſuffered. 


Tux effect of a common recovery is, that it is an abſolute 
bar, not only of all eſtates tail, but of remainders and rever- 
ſions, expectant on the determination of ſuch eſtates. So 
that a tenant in tail may, by this method of aſſurance, con- 
vey the lands held in tail to the recoveror, his heirs and aſ- 
ſigns, abſolutely free and diſcharged of all conditions and li- 
mitations in tail, and of all remainders and reverſions. Black, 
þ. 2. c. 21. % 4. 

But rangers are not barred by a recovery, or by non- 
claim, as in a fine; but only parties or privies to the eſtate 
in poſſeſſion, remainder, or reverſion. 3 Co. 5. 

f tenant in tail, by marriage ſettlement or otherwiſe, on 
the part of the mother, with reverſion in fee in himſelf, on 
the part of the mother alſo, ſuffers a recovery to the uſe of 
himſelf in fee, this deſtroys the title by deſcent on the part 
of the mother, and gains him an abſolute fee, deſcendible to 
his heirs general, and not to the heirs on the part of his mo- 
ther. Str. 1179. 

A feme covert, with her huſband, is bound by à recovery; 
but, as in a fine, ſhe ought to be examined. bad. ö. 2. 
c. 3. And by a rule of court, an aſſidavit thereof made and 
annexed to the warrant of attorney. 

A widow of the tenant to the precipe in a recovery is 
not intitled to dower, foraſmuch as he is only a mere inſtru- 
ment for the purpoſe of form only. Bur. Mansf. 117. 

By the 34 & 35 H. 8. c. 20. no recovery had againſt 
tenant in tail of the king's gift, (the remainder or rever- 
ſion being in the king, ) ſhall be barred by a common recovery; 
nor the remainder or reverſion, which 1s at the time of the 
recovery in the king, 

By the 21 H. 8. c. 15. a ee for years ſhall not be 
ouſted by a recovery, but thall enjoy his term againſt the re- 
coveror, according to his leaſe. 

If a recovery be ſuffered without any good conſideration, 
and without any uſes declared, this, like other conveyances, 
enures only to the uſc of him who ſuffers it. And if any 


conſideration appears, yet as a common recovery conveys an 
SY abſolute 
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abſolute eſtate, without any limitations, to the recoveror, thi 
aſſurance could not be — to anſwer the purpoſes of family 
ſettlement, unleſs directed by other more complicated deeds, 
wherein particular uſes can be more particularly expreſſed. 
If ſuch deed is made previous to the recovery, it is called a 
deed to lead the uſes of the recovery; if ſubſequent, it is 
called a deed to declare the uſes. Black. b. 2. c. 7. 


RECREANT, cowardly, ſaint-hearted. A term uſed in 
the ancient trial by battel, when one of the combatants 
iclded the conteſt; in which caſe, he from thenceforth 
— infamous, and Joſt his /iberam legem, ſo as never to 
be put upon a jury, nor admitted as a witneſs in any cauſe, 
3 Black. 340. 


RECTOR, governor, is he that hath that part of the re- 
venues of a church, which heretofore was appropriated to 
ſome of the monaſteries; as a vicar hath the other part, 
which was ſet out for the maintenance of him that was to 
ſupply the cure ; or if the church was never appropriate, ner 
had any vicar, then the rector, as ſole incumbent, hath the 
whole revenues. 


RECUSANT, is one who refuſeth to go to church, and 
worſhip God after the manner of the church of England ; 
a popiſh recuſant, is a papiſt who ſo refuſeth; and a 
Popiſh recuſant con vict, is a papiſt legally convicted thereof. 
Sce ParisTs. 


REDDEND UM, is a clauſe in a deed, whereby the 
grantor doth create or reſerve ſome new thing to himſelf out 
of what he had before granted; as, “ rendering therefore 
« yearly, the ſum of Tos. or a pepper corn, or two days 
« plowing,” or the like, Under the pure feudal ſyſtem, - 
this render, redditus, or rent, conſiſted in chivalry, princi- 
pally of military ſervices; in villenage, of the moſt flaviſh 
offices ; and in ſocage, it uſually conſiſts of money, though 
it may conſiſt of ſervices ſtill, or of any other certain profit. 
To make a reddendum good, if it be of any thing newly created 
by the deed, the reſervation muſt be to the grantor, and not 
to any ſtranger to the deed. But if it be of ancient ſervices, 
or the like, annexed to the land, then the reſervation may be 
to the lord of the fee. 2 Black. 299, 
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RE-ENTRY, is the reſuming or retaking a poſſeſſion 


- htely had; as if a man makes a leaſe of lands to another, he 

thereby quits the poſſeſſion; and if he covenants with the 
leſſee, that for non-payment of rent at the day, it ſhall be 
lawful for him to re-enter ; this is as much as if he condi- 
tioned to take again the land into his own hands, and to re- 
cover the poſſeſſion by his own act, without the aſſiſtance of 
the law. But words in a deed give no re- entry if a c/auſe of 
re-entry be not added. Wood's Inft. 140. 

In a feoffment, leaſe, Qc. one may reſerve a rent on con- 
dition, that if the rent is behind he ſhall re-enter, and hold 
the lands till he is ſatisfied or paid the rent in arrear ; and in 
this caſe, if the rent is behind, he may re-enter; though 
when the feoffee, Sc. pays or tenders on the land all the 
arrears, he may enter again, Lit. 327. And the feoffor, c. 
by his re-entry, gaineth no eſtate of freehold, but an intereſt, 
by the agreement of the parties, to take the profits in the na- 
ture of a diſtreſs. Here the profits ſhall not go in part of ſa- 
tisfaction of the rent; but it is otherwiſe, if the feoffor 
was to hold the land till he was paid by the profits there- 
of. I. 

All perſons who would re-enter on their tenants for non- 
payment of rent, are to make a demand of the rent; and 
to prevent the re-entry, tenants are to tender their rent. 
1 Infl, 201, 

If there is a leaſe for years, rendering rent, with condi- 
tion, that if the leſſee aſſigns his term the leſſor may re- 
enter; and the leſſee aſſigneth, and the leſſor receiveth the 
rent of the aſſignee, not knowing or hearing of the aſſign- 
ment, he may re-enter, notwithſtanding the acceptance of 


the rent. 3 Rep. 65, Gro. El. 553, 
REFUSAL, of an executorſhip, is where one that is named 


executor in a will declines the acceptance of that office ; in 
which caſe, the refuſal muſt not be by word only, but 
muſt be entered and recorded in court. But if he hath 
already meddled with the goods, he cannot afterwards refuſe, 
Savinb, 384, . 

Refuſal, of a clerk preſented to a benefice, is when the bi- 
ſhop on a preſentation will not admit him ; as if he be an he- 
retic, excommunicate, outlawed, under age, or of evil life 
and converſation. In which caſe, if the refuſal is for any 
matter of eccleſiaſtical cognizance, the ordinary is to give 
notice to the patron, becauſe the patron, being uſually a lay- 

T4 man, 
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man, is not ſuppoſed to have knowledge of it, elſe the bi 
cannot collate by lapſe; but if the cauſe be temporal, the 
biſhop is not bound to give notice. If an action at law is 
brought by the patron _ the biſhop for refuſing his 
clerk, the biſhop mult aſſign the cauſe ; and if the cauſe be 
of a temporal nature, and the fact admitted, (as for inſtance, 
outlawry,) the judges of the king's courts muſt determine its 
validity; but if the fact be denied, it muſt be determined by 
a jury. If the cauſe be of a ſpiritual nature, (as hereſy, par- 
ticularly alleged,) the fact, if denied, ſhall alfo be deter. 
mined by a jury; and if the fact be admitted or found, the 
court, upon conſultation and advice of learned divines, ſhall 
decide its ſufficiency, If the cauſe be want of learning, the 
biſhop need not ſpecify in what points the clerk is deficient, 
but the court ſhall write to the metropolitan to re-examine 
him, and certify his qualification; which certificate of the 
archbiſhop is final. 1 Black. 389. 


REGARD (court of) is a foreſt court to be holden eve 
third year, for the lawing or expeditation of maſtifts ; which 
is done by cutting off the.claws of the forefeet, to prevent 
them from running after deer. No other dogs but maſtiffs 
were permitted to be kept within the king's foreſt ; it being 
ſuppoſed that the keeping of theſe, and theſe only, was ne- 
ceſſary for the defence of a man's houſe. 3 Black. 72. 


REGARD ANT, is a word relating to the ſtate of villen - 
age. For there is a villein regardant, and a villein in greſs, 
A villein regardant, is where a man is ſeiſed of a manor, 
unto which there is a villein annexed ; ſuch villein is called 
regardant, becauſe he has the charge to do all the baſe and 
inferior ſervices ; and his ſervice is not certain, but he mult 
have regard to that which he is commanded unto. A villein in 
g, is not annexed to any manor, but belongs to the 


perſon of the lord, and 1s transferrable by deed from one to 
another. 1 1. 120. 


REGISTER, is an oſſicer of ſome court, who hath the 
cuſtody of the records and archives of that court; and 
the repoſitary where theſe records are kept, is called the 
regiftry. 98 

Regiſter is alſo the name of a book, wherein are entered 
molt of the forms of writs original and judicial uſed at 
common law, called the regiſter of wwrits ; which is one > 
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the moſt ancient and authoritative books of the common 
law. 

In every pariſh is to be kept a regiſler lool, wherein the 
births, marriages, and burials in ſuch pariſh are to be re- 
corded: and the regiſter of marriages is particularly inforced 
by the ſtatute, 26 G. 2. c. 33. in order to prevent clandeſtine 
marriages; the forging or altering of which, or making 
any falſe entry therein, is made felony without benefit of 
clergy. | 

And by the 23 G. 3. c. 67. a ſtamp duty is impoſed upon 
the entry of every burial, marriage, birth, or chriſtening in 
the regiſter of any pariſh or place. And the ſame to extend 
to Quakers [and by the 25 C. 3. c. 75. to all proteſtant diſ- 
ſenters] But ſhall not extend to perſons buried from a 
workhouſe, or hoſpital, or at the ſole expence of any cha- 
rity, nor to the entry of the birth or chriſtening of any 
_ whoſe parents ſhall at that time receive any pariſh 
reli * . 

In ſome of the large counties, as in Vortſbire and Middle- 
ſex, public regiſter offices are erected, wherein memorials of 
the wills and deeds of lands are to be entered, in order tq 
guard againſt fraudulent charges and incumbrances. 


REGRATING, (from re again, and the French grater, 
to grate or ſcrape,) ſignifies the ſcraping or dreſſing of cloth 
or other goods, in order for ſelling the ſame again. This 
offence was deſcribed by the ſtatute 5 &* 6 Ed. 6. c. 14. to 
be the buying of corn or other dead victual in any market, 
or within four miles of the place, and ſelling the ſame again 
in the ſame market, or in ſome other within four miles 
thereof. Which ſtatute being now repealed by the 12 G. 3. 
c. 71. the ſame remains an offence at the common law, 
puniſhable at the diſcretion of the court, by fine and impriſon- 
ment, 


REHEARING, in chancery, is when either of the par- 
ties thinks himſelf aggrieved by the decree z, in which caſe, 
he may petition the lord chancellor for the cauſe to be heard 
over again: but a petition for rehearing muſt be ſigned by 
two of the counſel, certifying that they apprehend the cauſe 
is proper to be reheard. 3 Black. 453. 


REJOINDER, is the defendant's anſwer to the plaintiff's 
replication, and ought to follow and inforce the defendant's 
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plea; otherwiſe it is a departure from his plea, which the law 
will not allow. As if the defendant in his plea to the decla. 
ration pleads performance of covenants, and the plaintiff 
replies, that the defendant did not ſuch an act according to 
the covenant; and then the defendant rejoins, that he offered 
to do it, and, the plaintiff refuſed it; this is a departure, be. 
cauſe the matter is not purſuant, for it is one thing to do a 
thing, and another to offer to do it; therefore this ſhould 


have been offered in the plea at firſt. 1 It. 304. 


RELATION, is where, in conſideration of law, two dif. 
ferent times or things are accounted as one; and by ſome - 
act done, the thing ſubſequent is ſaid to take effect by rela- 
tion from the time preceding: as if one deliver a writing to 
another, to be delivered to a third perſon, as the deed of him 
who made it, when ſuch third perſon hath paid a ſum of 
money; now when the money is paid, and the writing de- 
livered, this ſhall be taken as the deed of him who made and 
delivered it at the time of its firſt delivery, to which it hath 
relation. And ſo things relating to a time long before ſhall 
be as if they were done at that time. Terms Fd the Law. 

This device is moſt commonly to help acts in law, and 
make a thing take effect, and ſhall relate to the ſame thing, 
the ſame intent, and between the ſame parties only; for it 
ſhall never do a wrong, or lay a charge upon a — that ĩs 
no party. 1 Co, 99, 

And when the execution of a thing is done, it ſhall have 
relation to the thing executory, and makes all but one act 
or record, although performed at ſeveral times. So a judg- 
ment had in full term ſhall have relation to the firſt day of 
the term, as if given on that very day, unleſs there is a me- 
morandum to the contrary ; as where there is a continuance 
till another day in the ſame term, 3 Salt. 212, 

Judgment againſt an heir, on the obligation of his ancef+ 
tor, ſhall have relation to the time of the writ firſt purchaſed; 
and from that time it will avoid all alienations made by the 
heir. Cro. Car. 102. 

And if one be bail for the defendant, and before judgment 
he leaſeth his lands, they ſhall be liable to the bail and judg- 
ment by relation. Poph. 112. 132. 

It was formerly holden, that where the defendant in a 
ſuit, after the teſte of the ſier i facias, but before the ſheriff had 
executed it, ſold the goods, and delivered them to the buyer, 


the ſheriff might take them in execution in the hands of the 
9 buyer; 
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buyer; for when ſuch execution was made, it ſhould have 
relation to the teſte of the fieri facias. I Leon. 304. 

But now by /f. 29 Car. 2. c. 3. /. 16. writs of execution 
ſhall bind the property of the goods only from the time of 
their delivery to the ofhcer. 

Sale of goods of a bankrupt, by commiſſioners, ſhall have 
relation to the.firſt act of bankruptcy, and be good, though 
the bankrupt ſell them afterwards. 1 Je. c. 15. 


RELATOR, a rehearſer or teller: it is alſo applied to an 
informer ; as by ſtatute 9 Au. c. 20. which permits an inform- 
ation in nature of a gu warrants to be brought with leave 
of the court againſt a perſon intruding into any franchiſe or 
office in a corporation; the informant is thereupon ſtyled the 
relator. So where the attorney general files an information 
ex officio in caſe of the miſapplication of a charity, the perſon 
applying for the proſecution is called the re/ator, 


RELEASE: 

I, A RELEASE, is a diſcharge or conveyance of a man's 
right in lands or tenements to another that hath ſome 
former eſtate in poſſeſſion. The words generally uſed are, 
« remiſed, releaſed, and for ever quit claimed.” 2 Black. 324. 

When a man hath in himſelf the poſſeſſion of lands, he 
muſt at the common law convey the freehold by feoffment 
and livery ;z but if he hath only a right or a future intereſt, 
he may convey that right or intereſt by a mere releaſe to him 
that is in poſſeſſion of the land. 1d. 325. | 

2. Releaſe is of two ſorts: a releaſe as to lands, goods, and 
ebattels; and a releaſe of actions, whether real, perſonal, or 
mixed. Litt. ſ. 444. \ 

3. In releaſes of all the right which a man hath in certain 
lands, it behoveth him to whom the releaſe is made, that he 
hath the freehold in the lands in deed or in law, at the time 
of the releaſe made; for in every caſe where he, to whom 
the releaſe is made, has the freehold in deed or in law, 
at the time of the releaſe, there the releaſe is good, 
Litt. ſ. 447. 

4. Some actions are mixed in the realty, and in the per- 
ſonalty ; as an action of waſte ſued againſt tenant for life, 
this action is in the realty, becauſe the place waſted ſhall 
be recovered; and alſo in the perſonalty, becauſe damages 
ſhall be recovered for the wrongful waſte done by the tenant ; 


and therefore, in this action, a releaſe of actions real is a 
good 
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good plea in bar, and fo is a releaſe of actions perſonaf, 
Litt. ſ. 492. 5 

5. At right paſſes by the releaſe, but the right which the 
releaſor had at the time of the relcaſe made; if he has no 
right, the zeleaſe is void. Litt. /. 446. 

6. By the releaſe of all actions, cauſes of action are re. 
leaſed; but within a ſubmiſſion of all actions to arbitration, 
cauſes of action are not contained. 1 I. 285. 

7. By the releaſe of all quarrels, all cauſes of actions are 
releaſed, although no action be then depending for the ſame. 
1 Infl. 292. X 

4 it a man releaſe to another all manner of demands, this 
is the beſt releaſe of all, and the moſt effectual to bar actions, 
rights of action, and includes in it moſt of the others: by . 
this releaſe, all rights and titles to lands, conditions before 
broken or after, contracts, covenants broken, rents, annu- 
ities, debts, duties, obligations, recognizances, ſtatutes, 
judgments, executions, all manner of actions, real and 
perſonal, are barred and diſcharged. Litt. ſ. 508. 1 If, 
291. ; 

* Where two are bound jointly in a bond or obligation, 
and the obligee releaſes to one of them, this ſhall diſcharge 
the other. 1 If}, 232. 

So if two commit a treſpaſs againſt a man, his releaſe to 
one of them ſhall diſcharge the other; for againſt joint treſ- 
paſſors there can be but one ſatisfaction. 1d. 

10, Where there are general words only in a relcaſe, they 
ſhall be taken moſt ſtrongly againſt the releaſor; as where a 
releaſe is made to two perſons of all actions, it releaſes all 
ſeveral actions which the releaſor has againſt them, as well 
as all joint actions. So if an executor releaſes all actions, it 
will extend to all actions that he has in both rights. But 
where there is a particular recital in a deed, and then general 
words follow, the general words ſhall be qualified by the par- 
ticular recital. L. Raym. 235. | 

But if a releaſe is given on a particular conſideration re- 
cited, notwithſtanding that releaſe concludes with general 
words, yet the law, in order to prevent ſurprize, will con- 
ſtrue it to relate to the particular matter recited, which was 
under the contemplation of the parties, and intended to be 
releaſed. 2 Fez. 310. 

11. The efleCt of a releaſe is various: ſometimes it extin- 
guiſhes the thing in the poſlefſion of the releaſee ; as rents, 


commons, and the like. Sometimes it transfers the eſtate ; 
as 
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as of one 183 to another. Sometimes it enlarges 
an eſtate, being made by a reverſioner to the leſſee in 
privity, with apt enlarging words. Litr. /. 305, 6. 1 Inft. 


102. 

1 releaſe made to tenant in tail, or tenant for life, of the 
right of the land, ſhall enure to him that has the remainder 
or reverſion ; and ſo on the contrary. Litt. ſ. 452, 3. 
1 Inft. 267. 


RELIEF, was a certain ſum of money, that, the heir, on 
coming of age, paid unto the lord, on taking poſſeſſion of 
the inkeritance of his anceſtor ; by payment whereof, the 
heir relieved ( relevabat 95 that is, as it were, raiſed up again 
the lands, after they had fallen into the hands of the ſupe- 
rior. And, on payment of the relief, the heir had /ivery of 
the lands; that is, the lands were to be delivered to the heir; 
and in caſe of refuſal, the heir might have a writ to recover 
the ſame from the lord; which recovery out of the hands of 
the lord, was called oufter le main. 


REMAINDER : 
I. 95 remainders in general. 
2. 07 


contingent remainders. 
3. Of remainders created by vill, commonly called exe- 
cutory dewſes. 


1. Of remainders in general. 


AN eſtate in remainder, is an eſtate limited to take effect 
and be enjoyed after another eſtate is determined. As if a 
man ſeiſed in fee ſimple granteth lands to one for twenty 
years, and after the determination of the ſaid term, then to 
another and his heirs for ever ; here the former is tenant for 
years, remainder to the latter in fee, In the firſt place, an 
eſtate for years is created or carved out of the fee, and given 
to the former, and the reſidue or remainder of it 1s given to 
the latter. But both theſe intereſts are in fact only one 
eſtate z the preſent term of years, and the remainder after- 
wards, when added together, being cqual only to one eſtate 
in fee. Black. b. 2. c. 11. /. 2. 

So if lands be granted to one for twenty years, and after 
the determination of the ſaid term to another for life, and after 
the determination of the ſaid life eſtate to a third perſon, and 
his heirs for ever; this makes the firſt perſon tenant for 

e years, 
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years, remainder to the ſecond for life, remainder over to 
third in fee. Now here the eſtate of inheritance undergoes 
a diviſion into three portions : the firſt is an eſtate for years 
carved out of it, after that an eſtate for life, and after that 
an eſtate in fee. And here alſo the firſt eſtate, and both 
the remainders, (for life and in fee,) are one eſtate only, be. 
ing nothing but parts or portions of one entire inheritance ; 
and if there were never ſo many remainders, it would til} 
be the ſame thing, upon a principle grounded on mathema- 
tical truth, that all the parts are equal, and no more than 
equal, to the whole. 14. 

And hence it is eaſy to collect, that no remainder can be 
limited after the grant of an eſtate in fee ſimple ; becauſe 
a fee ſimple is the higheſt and largeſt eſtate that a ſubject is 
capable of enjoying; and he that is tenant in fee, hath in 
him the whole of the eſtate z a remainder therefore, which 
is only a portion, or reſiduary part of the eſtate, cannot be 
reſerved after the whole is diſpoſed of. 1d. 

From hence we may be enabled to comprehend certain 
rules that have been laid down concerning the creation of 
remainders. And, 

(1.) There muſt neceſſarily be ſome particular eſtate pre- 
cedent to the eſtate in remainder ; as an eſtate for years to 
one, remainder to another for life; or, an eſtate fot life to one, 
remainder to another in tail. This precedent eſtate is called 
the particular eſtate, as being only a ſmall part of the inhe- 
ritance; the reſidue or remainder whereof is granted over to 
another. The neceſſity of creating this preceding particular 
eſtate, in order to make a good remainder, ariſes from this 
plain reaſon; that the word remainder is a relative term, and 
implies that ſome part of the thing is previouſly diſpoſed of ; 
for where the whole is conveyed at once, there cannot pol- 
ſibly exiſt a remainder z but the intereſt granted, whatever it 
be, will be an eſtate in poſſeſſion, 1d, 

Therefore an eſtate created to commence at a diſtant pe- 
riod of time, without any intervening eſtate, is properly no 
remainder : it is the whole of the giſt, and not a reſiduary 
part, And ſuch future eſtates can only be made of chattel 
intereſts, which were conſidered in the light of mere con- 
tracts by the ancient law, to be executed either now or here- 
after, as the contracting parties thould agree; but an eſtate 
of frechold muſt be created to commence immediately. For 
it is an ancient rule of the common law, that no eſtate of 


frechold can be created to commence #n future ; but it ought 
| to 
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to take effect preſently either in poſſeſſion or remainder z 
becauſe at common law, no freehold in lands can paſs with- 
out livery of ſeiſin; which muſt operate either immediately, 
or not at all, It would therefore be contradictory, if an 
eſtate, which is not to commence till hereafter, could be 
granted by a conveyance, which imports an immediate poſ- 
ſeſſion. 1d. 

So that where it is intended to grant an eſtate of freehold, 
whereof the enjoyment ſhall be deferred till a future time, 
it is neceflary to create a previous particular eſtate, which 
may ſubſiſt till that period of time is completed; and for 
the grantor to deliver immediate poſſeſhon of the land to 
the tenant of this particular eſtate, which is conſtrued to be 
giving poſſeſſion to him in remainder, ſince his eſtate, and 
that of the particular tenant, are one and the fame eſtate in 
law; as where a man grants to one a leaſe of an eſtate for 
years, remainder to another in fee, and makes livery of 
ſeiſin to the leſſee; here, by the livery, the freehold is im- 
mediately created, and veſted in the remainder man, during 
the continuance of the leſſee's term of years. The whole 
eſtate paſſes at once from the grantor to the grantees, 
and the remainder man is ſeiſed of his remainder at the 
ſame time that the termor is poſſeſſed of his term; the en- 
joyment of it mult indeed be deferred till hereafter; but it 
is, to all intents and purpoſes, an eſtate commencing 
in praſenti, though to be occupied and enjoyed in fu- 
ture. Id. 

And as no remainder can be created without ſuch a pre- 
cedent particular eſtate, therefore the particular eſtate is 
ſaid to ſupport the remainder. But a /eaſe at qwill is not held 
to be ſuch a particular eſtate as will ſupport a remainder 
over; for an eſtate at will is of a nature ſo ſlender and 
precarious, that it is not looked upon as a portion of the 
inheritance; and a portion mult be firſt taken out of it in 
order to conſtitute a remainder. 1d. 

(2.) A ſecond rule to be obſerved is this: that the re- 
mainder muſt commence, or paſs out of the grantor, at the 
time of the creation of the particular eſtate; as where there 
is an eſtate to one for life, with remainder to another in fee, 
here the remainder in fee paſſes from the grantor at the 
ſame time that ſeiſin is delivered of the life eſtate in poſ- 
ſeſſion : and it is this which induces the neceſſity at com- 
mon law of livery of ſeiſin being made on the particular 
eltate, whenever a frechold remainder is created; for if - | 

& 
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be limited even on an eſtate for years, it is neceſſary that 
the leſſee for years ſhould have livery of ſeiſin, not thereby 
to ſtrengthen his eſtate, but in order to convey the free- 
hold from, and out of the grantor z otherwiſe the remainder 
is void, I. 

(3-) A third rule reſpecting remainders is this: that the 
remainder mult v in the grantee during the continuance of 
the particular eſtate, or at the very inſtant when it deter. 
mines: as if one be tenant for life, remainder to another in 
fee tail; here the remainder is veſted at the creation of 
the particular citate for life: or if two be tenants for their 
joint lives, remainder to the ſurvivor in fee; here, though 
during their joint lives the remainder is veſted in neither, 

et on the death of either of them, the remainder veſts in- 
Fantly in the ſurvivor ; therefore both theſe are good re- 
mainders. But if an eſtate be limited to ond for life, 
remainder to the eldeſt ſon of anotlier in tail, ind the 
tenant for life dies before the other hath a ſon; here the 
remainder will be void; and even ſuppoſing he ſhould 
afterwards have a ſon, he ſhall not take by this remainder z 
for as it did not veſt before, or at the end of the particular 
eſtate, it never can velt at all: and this depends upon the 
principle before laid down, that the precedent particular 
eſtate, and the remainder, are one eſtate in law; they muſt 
therefore ſubſiſt at one and the ſame inſtant of time, either 
during the continuance of the firſt eſtate, or at the very 
inſtant when that determines, ſo that no other eſtate can 
' poſſibly come between them. 1d. 


2. Of contingent remainders. 


On conſideration of the premiſes, ariſes the doCtrine of 
CONTINGENT remainders; for remainders are either 
weſied or contingent. Veſted remainders, (or remainders 
executed, whereby a preſent intereſt paſſes to the party, 
though to be enjoyed in futuro, are, where the eſtate is 
invariably fixed to remain to a determinate perſon after the 
particular eſtate is ſpent; as if one be tenant for twenty 
years, remainder to another it fee, this is a weed re- 
mainder, which nothing can defeat or ſet aſide. 2 Black. 
* 2. , 11. / 2: 

Contingent or executzry remainders, (whereby no preſent 
intereſt paſſes,) are where the eſtate in remainder is limited 


to take effect, either to a dubious and uncertain perſon, or Aebi. 
10 | hear” 


2 dubious and uncertain event; ſo that the particular 
eſtate may chance to be determined, and the remainder never 
take effect. 1d, 

Firſt, they may be limited to a dubious and uncertain 
perſon : as if one be tenant for life, with remainder to the 
eldeſt ſon (then unborn) of another in tail; this is a contin- 

ent remainder, for it is uncertain whether he will have 
a ſon or no; but the inſtant that a ſon is born, the remain- 
der is no longer contingent, but veſted; though if the 
tenant for life had died before the contingency happened, 
that is, before the ſon was born, the remainder would have 
been gone, except in the caſe of a poſthumous child; which 
by the 10 C11 V. c. 16. may take in remainder as if born 
in the father's life-time, 1d. k 

This ſpecies of contingent remainders, to a perſon not 
in being, muſt, however, be limited to ſome one that may 
by common poſſibility exiſt at or before the time that 
the particular eſtate determines : as if an eſtate be made to 
A. for life, remainder to the heirs of B.; now, if A. dies 
before B., the remainder is at an end; for B. cannot have an 
heir whilſt he is living; but if B. dies firſt, the remainder 
then immediately veſts in his heir, who will be intitled to 
the land on the death of A. This is a good contingent 
remainder ; for the poſſibility of B.'s dying before A. is a 
common poſſibility z but a remainder to the right heirs of 
B., if there be no ſuch perſon as B. at that time, is void : 
for here, two contingencies muſt happen ; firft, that ſuch 
a perſon as B. ſhall be born; and, ſecondly, that he 
ſhall alſo die during the continuance of the particular 
eſtate z which makes it a remote and very improbable poſſi- 
bility. 1d. | 

A remainder may be alſo contingent where the perſon to 
whom it is limited is fixed and certain; but the event upon 
which it is to take effect is vague and uncertain : as where 
and is given to 4. for life, and in caſe B. ſurvives him, 
then with remainder to B. in fee; here B. is a certain per- 
ſon, but the remainder to him is a contingent remainder, 
depending upon a dubious event, the uncertainty of his 
ſurviving A., during the joint lives of A. and B. it is con- 
tingent; and if B. dies firſt, it never can veſt in his heirs, 
but is gone for ever; but if A. dies firſt, the remainder to 
B. becomes veſted. 1, 

Contingent remainders of either kind, if they amount to 
a —— cannot be limited on an cſtate for y«ars, or any 
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other particular eſtate leſs than a freehold, For unleſs the 
freehold paſſes out of the grantor at the time when the 
remainder is created, ſuch freehold remainder is void: it 
cannot paſs out of him without veſting ſomewhere ; and in 
caſe of a contingent remainder, it muſt veſt in the particular 
tenant, elſe it can veſt nowhere. Id. 

Contingent remainders may be defeated by deſtroying or 
determining the particular eſtate upon which they depend, 
before the contingency happens whereby they become veſt. 
ed. Therefore where there is tenant for life, with diver; 
remainders in contingency, he may, not only by his death, 
but by alienation, ſurrender, or otherwiſe deſtroy and de- 
termine his own life eſtate, before any of thoſe remainders 
veſt ; the conſequence of which is, that he utterly defeats 
them all; as if there be tenant for life, with remainder to 
his eldeſt ſon unborn in tail ; and the tenant for life, before 
any ſon is born, ſurrenders his life eſtate, he by that means 
defeats the remainder in tail to his ſon; for his ſon not 
being in eſe when the particular eftate determined, the re- 
mainder could not then veſt ; and as it could not veſt then, 
it never can veſt at all. In theſe caſes, therefore, it is 
neceſſary to have TRUSTEES appointed to preſerve the 
contingent remainders; in whom there is veſted an eſtate in 
remainder for the life of the tenant for life, to commence 
when his determines, If therefore his eſtate for life de- 
termines otherwiſe than by his death, their eſtate, for the 
reſidue of his natural life, will then take effect, and become 
-a particular eſtate in poſſeſhon, ſufficient to ſupport the 
remainders depending in contingency. Id. 

For though contingent remainders by law muſt veſt dur- 
ing, or at the inſtant the particular eſtate determines, yet 
it doth not hold in the cafe of zru/ees, The ground the 
law goes upon is, that a freehold cannot be in abeyance, 
becauſe there muſt be a tenant of the freehold to perform 
ſervices, and to anſwer to a præcipe, and all writs to be brought 
concerning the realry ; but this holds not in the caſe of an 
equitable eſtate, becauſe the truſtee is tenant of the free- 
hold to perform the ſervices and anſwer to writs afore- 
ſaid: ſo neither doth it hold in caſe of a copybold; 
for there no præcipe can be brought, being parcel of the 
manor only, and the freehold is in the lord. 1 Ath, 590. 
3 Atk. 12. | 

Theſe truſtees to preſerve contingent remainders have an 
eſtate, and not only a right of entry; and may bring a bill 
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to ſtay waſte, or the like, before the contingent remainder 
man al be in ec. I Vez. 555. 

And truſtees of the egal eſtate of inheritance are 
ſufficient truſtees to ſupport contingent remainders. 2 Vea. 


230. 


| 3. Of remainders created by will ; commonly called executory 
deviſes. 


In laſt wills and teſtaments greater latitude is allowed, 
and in them remainders may be created contrary to the 
rules laid down for the conſtruction of deeds ; but theſe are 
not allowed to be ſtrictly remainders, but are called by an- 
other name, that of kxkcuroxr DEvIsEs, or deviſes 
hereafter to be executed. 2 Black. b. 2. c. 11. % 2. 

An executory deviſe of lands is ſuch a diſpoſition of 
them by will, that thereby no eſtate veſts at the death of the 
deviſor, but only on ſome future contingency : it dif- 
fers from a remainder in three very material points; as, 

(1.) That it needs not any particular eſtate to ſupport 
it; as when a man deviſeth a future eſtate to ariſe upon a 
contingency, and till that contingency happens, doth not 
diſpoſe of the fee ſimple, but leaves it to deſcend to his 
heir at law : ſo if one deviſes land to an unmarried woman 
and her heirs upon her day of marriage, here is, in effect, 
a contingent remainder, without any particular eſtate to 
ſupport it. This limitation, though it would be void in a 
deed, yet is good in a will, by way of executory deviſe ; 
for ſince by a deviſe, a freehold may paſs without livery 
of ſeiſin, (as it muſt do if it paſſes at all,) therefore it may 
commence in futuro, and nceds no particular eſtate to 
ſupport it. And hence it is, that ſuch an executory deviſe, 
not being a preſent intereſt, cannot be barred by a recovery 
ſuffered before it commences. Id. 

And if it appears that the teſtator, however improperly 
his will may be penned, manifeſtly intended a ſtrict ſettle- 
ment, though there are no words in tie will to preſerve 
contingent remainders, a court of equity will direct truſtees 
to be inſerted in a conveyance to be ſettled by the maſter; 
and whenever the court makes uſe of the words pr ſettle- 
ment in an order, it implies a direction to the maſter to have 

truſtees to preſerve contingent remainders inſerted. 1 Ath, 
593. 2 Ath. 279, e 
U 2 (2.) By 
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(2.) By executory deviſe a fee ſimple, or other leſs eſtate, 
may be limited after a fee ſimple; and this happens where a 
man deviſeth his whole eſtate in fee, but limits a remainder 
thereon to commence on a future contingency; as if 2 
man deviſeth lands to one and his heirs, but if the deviſee 
dics before the age of twenty-one, then to another and his 
heirs; this remainder, though void in a deed, is good by 
way of executory deviſe. But in both theſe ſpecies of ex- 
ecutory deviſes, the contingencies ought to be ſuch as may 
happen within a reaſonable time; as within one or more 
life or lives in being, or within a moderate term of years; 
for courts of juſtice will not indulge even wills, ſo as to create 
a perpetuity. The utmoſt length that has hitherto been 
allowed, is that of a life in being, and until the eldeſt child 
ſhall attain the age of twenty-one years. 2 Black. ö. 2. 
c. 11. / 2. 

(3-) By an executory deviſe a remainder may be limited 
of a chattel intereſt, after a particular eſtate for life created 
in the ſame, which could not be done by deed; for by law 
the firſt grant of it to a man for life, was a total diſpoſition 
of the whole term ; but afterwards it was allowed, that a 
term of years might be given to one for life, and limited 
over in remainder to another. Yet, in order to prevent the 
danger of perpetuities, it was ſettled, that though ſuch re- 
mainders may be limited to as many perſons ſucceſlively as 
the deviſor thinks proper, yet they muſt be all in being dur- 
ing the life of the firſt deviſee; for then ＋ *ags like candles 
all lighted and conſuming together, and the ultimate re- 
mainder is in reality only to that remainder man who hap- 
pens to ſurvive the reſt. 1d. 

And it is now ſettled, that if a man, either by dced or 
will, limits his books, furniture, or the like, to one for life, 
with remainder over to another, this remainder is good: 
but where an gate tail in things perſonal is given to the firſt 
or any ſubſequent poſſeſſor, it veſts in him the total pro- 

, and no remainder over ſhall be permitted on tuch 
a limitation; for this, if allowed, would tend to a perpe- 
tuity, as the deviſee or grantee in tail of a chattel has no 
method of barring the intail; and therefore the law veſts in 
him at once the intire dominion of the goods, being analo- 
gous to the fee ſimple which a tenant in tail may acquire in 


A real eltate. 1d. c. 25. 
REMEDY, 
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REMEDY, remedium, is the action or means given by 
che law for recovery of a right; and whenever the law 
giveth any thing, it gives alſo a remedy for the ſame, 


REMITTFR, is where one that hath right to lands, but 
is out of poſſeſſion, hath afterwards the freehold caſt upon 
him by ſome ſubſequent defective title, and enters by virtue 
of that title : in this caſe, the law remits him to his ancient 
and more certain right, and by an equitable fiction ſuppoſes 
him to have gained poſſeſhon in conſequence and by virtue 
thereof; and this, becauſe he cannot poſſibly obtain judg- 
ment at law, to be reſtored to his prior right, ſince he is 
himſelf the tenant of the land, and therefore hath no perſon 
againſt whom to bring his action. 3 Black. 190. 


RENT, render, redditus, is a certain profit iſſuing yearly 
tut of lands and tenements corporeal. It muſt be a profit; yet 
there is no occaſion for it to be, as it uſually is, a ſum of 
money; for ſpurs, capons, horſes, corn, and other matters, 
may be rendered by way of rent. It may alſo conſiſt in 
ſervices, or manual operations; as to arr: ſo many acres 
of ground, to attend the king or the lord to the wars ; which 
ſervices, in the eye of the law, are profits, This profit muſt 
alſo be certain, or that which may be reduced to a certainty. 
It muſt alſo iſſue yearly, though it need not be every year, 
but it may be every ſecond, third, or fourth year. It muſt 
- out of the thing granted, and not be part of the land or 

ing itlelf ; wherein it differs from an exception in the 
grant, which is always part of the thing granted. It muſt 
iſue out of /ands and tenements corporeal ; that is, from ſome 
inheritance whereunto the owner or grantee of the rent may 
have recourſe to diſtrain. 2 Black. 41. 

There are at common law three kinds of rents; rent 
ſervice, rent charge, and rent ſeck. Rent ſervice, is where the 
tenant holdeth his land of his lord by fealty and certain 
rent; or by homage, fealty, and certain rent; or by other 
ſervice and certain rent: and it is called a rent ſervice, be- 
cauſe it hath ſome corporal ſervice incident to it, which, at 
the leaſt, is fealty. Rent charge, is ſo called becauſe the 
land for payment thereof is charged with a diſtreſs. Reut 
feck, redditus ficcus, a dry rent, is where the land is 
granted without any clauſe of diſtreſs for the fame, 1 Fi. 


141, 2, 3. 
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There are alſo other ſpecies of rents; ſuch as rents 
aſſize, which are the certain eſtabliſhed rate of the free. 
holders and ancient copyholders of a manor, ſo called, be. 
cauſe they are afjized and certain, and thereby diſtinguiſhed 
from redditus mobiles ; farm rents for life, years, or at will, 
which are variable and uncertain. Thoſe of the free. 
holders are frequently called chief rents, redditus capitales ; 
and both ſorts are inditferently denominated quit rents, 
quieti redditus ; ſo called becauſe the tenant thereby goes quit 
and free of all other ſervices. When theſe payments were 
reſerved in filver, or white money, they were anciently 
called white rents, or blanch farms, redditus albi ; in contra. 
diſtinction to rents reſerved in work, grain, or the like, 
which were called redgitus nigri, or black maile. 2 Black. 

2. 
: Fee farm rent, is a rent charge iſſuing out of an 
eſtate in fee, of at leaſt one fourth of the value of the lands 
at the time of its reſervation; for a grant of lands, reſery- 
ing ſo conſiderable a rent, is indeed only letting lands to 
arm in fee ſimple, inſtead of the uſual methods for liſe or 
years. Id. 43. 

The difference between the ſeveral kinds of rents, in 
reſpeCt of the method for recovering them, is now totally 
aboliſhed, they being all recoverable by diſtreſs, in pur- 
ſuance of the ſeveral acts of parliament for that pur- 

oſe. 

Strictly, the rent is demandable and payable before 
the time of ſun-ſet of the day whereon 1t is reſerved; 
though ſame have thought it not abſolutely due till midnight, 
2 Black. 43. 

Put for rent in arrear, one cannot diſtrain until after the 
Jaſt day on which it is due; for till then it is not in arrear. 
And therefore ſome uſe to reſerve the laſt half year's rent 
at ſome time before the expiration of the term, that, if 
the rent is not paid, they may have opportnnity to diſtrain 
for it during the term, 1 ff. 47. 


REPAIRS, A tenant for life or years may cut down 
timber trees to make reparations, although he be not com- 
elled thereto; as where a houſe is ruinous at the time the 
9 is made, and the leſſee ſuffers it to fall, he is 

not bound to rebuild it; and yet, if he fell timber for rep 
tions, he may juſtify the ſame, Co. Litt. 54, 4 F 
; | = 
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And where a leſſee covenants, that from and after the 
amendment and reparation of the houſes by the leflor, he, 
at his own charges, will keep and leave them in repair; in 
this caſe the leſſee is not obliged to do it, unleſs the leflor 
firſt make good the reparations. And if it be well repaired 
at firſt when the leaſe began, and after happen to decay, the 
lefſor muſt fr? repair, before the leſſee is bound to keep it 


ſo, Cro. Fac. 645. 


REPLEADER, is where iſſue is joined on a fact totally 
immaterial, or inſufficient to determine the right, ſo that 
the court upon the finding, cannot know for whom judg- 
ment ought to be given; in which caſe, the court will, after 
verdict, award a repleader ; that is, that the partics plead 
again; unleſs it appears from the whole record that nothing 
material can poſſibly be pleaded in any ſhape whatever 
and then a repleader would be fruitleſs. And whenever a 
repleader is granted, the pleadings muſt begin de novo at that 
ſtage of them, whether it be the plea, replication, rejoinder, 
or whatever elſe, wherein there appears to have been the firſt 
defect or deviation from the regular courſe, When a re- 
pleader is awarded, it muſt be without coſts. 3 Black. 395, 
Bur. Mansf. 304. 


REPLEVY : 

1. Ir is worthy of obſervation, how provident the law is 
that men's beaſts, cattle, or other goods, be not unjuſtly or 
exceſſively diſtrained z and if they be, that deliverance be 
ſpeedily made of them by replevy (or taking back the pledge: 
otherwiſe, the huſbandry of the realm, and men's other 
trades, might be overthrown or hindered. 2 Inf. 137. 

2. To which purpoſe, it is enacted by the 1 & 2 P. 
A. c. 12. that the ſheriff of every county ſhall, at his 
firſt county day, or in two months after he hath received 
his patent of office, appoint and proclaim in the ſhire town, 
four deputies at the leaſt dwelling not above twelve miles one 
diſtant from another, to make replevies. 

3- In order to obtain a replevy, application muſt be made 
to the ſheriff, or one of his deputies, and ſecurity given that 
the party replevying will purſue his action againſt the diſ- 
trainor ; for which purpoſe, by the ancient law, he is re- 
quired to put in pledges to proſecute, plegios de praſequendo: 
and that if the right be determined againſt him, he will re- 
turn the diſtreſs again, for which purpoſe he is to find 

U 
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pledges to make return, plegios de retorno habendoa, Theſe 
pledges are diſcretionary, and at the peril of the ſheriff, 
3 Black. 147. ; EN 

And in the caſe of diſtreſs for rent in particular, it is 
enacted by the 11 G. 2. c. 19. that the ſheriff or other of. 
ficer having authority to grant replevies, ſhall, in every ſuch 
replevy, take in his own name, from the plaintiff and two 
ſureties, a bond in double the value of the goods diſtrained, 
to be aſcertained on the oath of one witneſs, and condi. 
tioned for proſecuting the ſuit with effect, and without de- 
lay, and for duly returning the goods diſtrained, in caſe a 
return {hall be awarded before any deltverance be made of 
the diſtreſs; and the ſheriff ſhall aſſign ſuch bond to the 
avowant or perſon making conuſance ; which, if forfeited, 
may be ſued in the name of the aſſignee. 

4. Although the cattle diſtrained be put into a caſtle or 

fortreſs, yet the ſheriff muſt — make replevin and 
deliverance; for, if occaſion be, he may take the power of 
the county with him for that purpoſe. But if the cattle are 
driven out of the county, or concealed, ſo that the fherif 
cannot make replevin, then a writ of wvithernam hall go to 
the ſheriff to take ſo many of the diſtrainor's cattle, and keep 
them until' he ſhall have the original diſtreſs forthcoming, 
1 Roll Abr. 565. 
g. After the goods are delivered back to the party re- 
plevying, he is then bound to bring his action of replevin _ 
againſt the diitrainor; which may be proſecuted in the 
county court, be the diſtreſs of what value it may: but 
either party may remove it to the ſuperior courts of 
king's bench or common pleas, the plaintiff at pleaſure, 
and the defendant upon reaſonable cauſe. 3 Black. 149. 

6. Upon the action brought, and declaration delivered, 
the diſtrainor, who is now the defendant, makes awvorory ; 
that is, avows taking the diſtreſs in his own right, and ſets 
forth the reaſon of itz as for rent arrear, damage done, or 
other cauſe ; or elſe, if he juſtifies in another's right, as his 
bailiff or ſervant, he is ſaid to make cognizance; that is, he 
acknowledges the taking, but inſiſts that ſuch taking was 
legal, as he acted by the command of one who had a right 
to diſtrain. And on the truth and legal merits of this avowry 
or cognizance, the cauſe is determined, Id. 

7. If it be determined for the plaintiff, namely, that the 
diſtreſs was wrongfully taken, he hath already got his goods 
back into his own poſſeſſion, and ſhall keep them, and 
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moreover recover damages. But if the defendant prevails, 
by the default or nonſuit of the plaintiff, then he ſhall have 
a writ de retorno habendo, whereby the goods or chattels 
(which were diſtrained, and then replevied) are returned 
again into his cultody, to be ſold, or otherwiſe diſpoſed of, 
as if no replevin had been made. 1d. | 

If the diſtreſs was for damage feaſant, the diſtrainor ma 
keep the goods ſo returned, until tender thall be made of fuk. 
ficient amends, Id. 146. 

8. On a retorno habende awarded, the party deſiring to 
have the cattle or goods returned muſt ſhew them to the 
ſheriff; for otherwiſe, the ſheriff may not know them. 
Caf. Hardw. 121. 


REPLICATION, is the exception or anſwer made by the 
plaintiff to the defendant's plea. For if the plea made by the 
defendant to the plaintiff's declaration, doth not amount to 
an iſſue or total contradiction of the declaration, but only 
evades it, then the plaintiff may rep/y or plead again, either 
trarerſing the plea, that is, totally denying it; as if on an 
action of debt upon bond, the defendant pleads that he paid 
the money when due, here the plaintiff in his replication 
may totally traverſe this plea, by denying that the defendant 
paid it; or he may allege new matter in contradiction to the 
- defendant's plea; as when the defendant pleads no award 
made, the plaintiff may reply and ſet forth an actual award, 
and aſſign a breach of it. Lo the replication the defendant 
may rejoin, or put in an anſwer, called a rejoinder ; unto 
which the plaintiff may anſwer again by a ſur-rejoinder, 
3 Black. 309. 

The replication muſt not vary from the declaration, but 
muſt purſue and maintain the cauſe of the plaintiff's action; 
otherwiſe it will be a departure in plcading, a going to ano« 
ther matter, a ſaying and unſaying, which the law will not 
allow. 1 It. 304. 


REPORTS F caſes, are hiſtories of the ſeveral caſes and 
deciſions of the courts, with a ſhort ſummary of the pro- 
ceedings, which are preſerved at large in the record, the ar- 
guments on both ſides, and the reaſons the court gave for its 
judgment, taken down in ſhort notes by perſons preſent at 
the determination. And theſe ſerve as indexes to, and 
alſo to explain the records; which always, in — 

conſe- 
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conſequence. and nicety, the judges direct to be ſearched, 
1 Black. 71. | | 

There are likewiſe reports, when the court of chancery 
or other court, refer the ſtating of ſome caſe or other matter 
to a maſter of chancery, or other referee ; his certificate 
therein is called a report, on which the court makes an abſo- 
lute order. Pract. Solic. 67. 


REPRIEVE, from reprendre, to take back, is the with. 
drawing of judgment for a time, whereby the execution is 
ſuſpended. This may be at the diſcretion of the judge, 
either before or after ſentence ; as where the judge is not 
fatisfied with the verdict, or the evidence is ſuſpicious, or 
the indictment is inſufficient, or he is doubtful whether the 
offence be within clergy ; or ſometimes if it be a ſmall felony, 
or any favourable circumſtances appear in the criminal's cha- 
rater, in order to give room to apply to the crown for either 
an abſolute or conditional pardon. Theſe arbitrary reprieves 
may be granted or taken off by the juſtices of gaol delivery, 

although their ſeſſions be ended and their commiſſion expired; 
but this is rather by common uſage than of ſtrict right. 
A reprieve may alſo be from the neceſſity of the law; as 
where a woman is capitally convicted, and pleads her 
pregnancy ; though this is no cauſe to ſtay judgment, yet 
it is to reſpite the execution till ſhe be delivered. 4 Black. 


394. 
REPRISAL, letters of. See Marque. 


REPUTATION, is the vulgar opinion concerning any 

rticular matter of which there is not poſitive proof, It 
is not what this or that man ſays, but what hath generally 
been ſaid or thought by many. And fome ſpecial matter 
muſt be ayerred to induce a reputation. 2 Lill. Abr. 464. 

Land may be reputed part of a manor, though not really 
ſo. 'There may be a pariſh in reputation, an othce in repu- 
tation, and the like. 3 Net. Abr. 137. ; 


REQUEST, of things to be done. Where one is to 
do a collateral thing agreed upon by contract, there ought to 
be a requeſt to do it. But if a duty is due, or a debt exiſts 
before a promiſe made, it is payable without requeſt ; for 


then the requeſt is not any cauſe of the action. So where 
an 
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an action of debt is brought for money due upon a bond, 
there needs no ſpecial requeſt; but otherwiſe it is of a thing 
collateral. 2 Lill. 464. | | 


REQUESTS, court of, was a court of equity, of the 
fame nature with the court of chancery, but inferior to it; 
principally inſtituted for the relief of ſuch petitioners, as in 
caſes of equity addreſſed themſelves by ſupplication to his 
majeſty, Of this court the lord privy ſeal was chief judge, 
aſſiſted by the maſters of requeſts. It had its beginning 
about the 9 Hen. 7. and being thought oppreſſive and ar- 
bitrary, was aboliſhed by act of parliament 16 Car, c. 10. 


4 A. 97. 
RESCOUS, is an old French word, coming from ref- | 


courer, recuperare, to recover; and denotes an illegal taking 
away and ſetting at liberty of a diſtreſs taken, or of a perſon 


arreſted by proceſs or courſe of law. 1 I. 160. oe 
Alſo it is uſed for a writ which lies for a reſcue, called 
breve de reſcuſſu. 


If goods be diſtrained without cauſe, or contrary to law, 
the owner may make reſcue ; but if they be once impounded, 
even though taken- without any cauſe, the owner may not 
break the pound and take them out, for they are then in 
- cuſtody ds law. 3 Black. 12. | 

An hinderance of a perſon to be arreſted that hath com- 
mitted felony, is a miſdemeanor, but no felony ; but if the 
party be arreſted, and then reſcued, if the arreſt was for fe- 
lony, the reſcuer is a felon; if for treaſon, a traitor; if 
for treſpaſs, finable. 2 Haw. 140. 

But on an indictment for a reſcue, the principal muſt be 
firſt attainted before the reſcuer can be puniſhed, for it may 
turn out that there has been no offence committed. 


RESIDENCE. Regularly, perſonal reſidence is required 
of eccleſiaſtical perſons upon their cures ; and to that end, 
by the common law, if he that hath a benefice with cure be 
* to a temporal office, he may have the king's writ for 
his diſcharge. 2 1nft. 625. 

By the 25 H. 8. c. 13. perſons wilfully abſenting them- 
ſelves from their benefices for one month together, or two 
months in the year, ſhall forfeit 10/. for every month's 
abſence, except chaplains to the king, or others therein 
mentioned, during their attendance in the houſehold of ſuch 

as 
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as retain them; and alſo except all heads of houſes, magic. 
trates, and profeſſors in the univerſities, and all ſtudents 
under forty years of age, reſiding there bond jide for ſtudy, 

By the 13 Eliz. c. 20. and divers other ſubſequent ſta. 
tutes, if any beneficed clergyman be abſent from his cure 
above fourſcore days in one year, he ſhall not only forfeit 
one year's profit of his benefice, to be diſtributed among the 
poor of the pariſh, but all leaſes made by him of the profits 
of ſuch benefice, and all covenants and agreements of like 
nature, ſhall ceaſe and be void; except in the caſe of licenſed 
pluraliſts, who are allowed to demile the living on which 
they are non-reſident to their curates only. 

By the 1 V. c. 26. if a man preſented by cither of the 
univerſities to a popiſh living, ſhall be abſent above fixty 
days in one year, the living ſhall thereby become void, 

It is not only non- reſidence if a man dwell in an houſe in 
another pariſh, but it is alſo non-reſidence to dwell in ano- 
ther,houſe in the ſame pariſh ; becauſe the ſtatute of non-re- 
fidence was made, not only that the cure ſhould be ſerved, 
and hoſpitality maintained, but alſo that the parionage houſe 
ſhould be upholden, and preſerved in a condition fit for in- 
cumbents to live in, that their ſucceſſors thereby may receive 
no „ | 

ut if a man hath no parſonage houſe, or remove by ad- 
vice of his phyſician for better air, in order to the recovery of 
his health, or be removed and detained by impriſonment, 
or the like, he is not puniſhable by the ſaid ſtatute ; for the 


words of the ſtatute are, if he ſhall ab/ent himſelf wilfully. 


RESIDUARY LEGATEE, is he to whom the reſidue of 
the perſonal eſtate is given by will, after payment of the debts 
and particular legacies, 


RESIGNATION of a benefice, is where a parſon, vicar, 
or other beneficed clergyman, voluntarily gives up and ſur- 
renders his charge and preferment to thoſe from whom he 
received them. 

Refignation is of no avail till accepted by the ordinary 
and therefore all preſentatians made to benefices reſigned, 
before ſuch acceptance, are void. 

After acceptance of the reſignation, lapſe ſhall not run but 
from the time of notice given by the biſhop to the patron, 
The church indeed is void immediately upon acceptance, 
and the patron may preſent if he pleaſes; but as to * 
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Ye has time to preſent until fix months ſhall be expired after 
ice. 

— bonds of reſignation have been held not to be 
within the ſtatute of ſimony, and therefore allowed to be 
good, both at law and in equity, unleſs there appeared ſome 
unfair uſe was intended to be made thereof. But in the 
caſe of Ffytche againſt the biſhop of Londen, in the houſe of 
lords, it was determined otherwiſe. See Burn's Eccleſiaſtical 
Law, tit. SIMONY. 


RESPONDEAT OUSTER, is to anſwer over in an 
action on the merits of a cauſe, after his plea in abatement of 
the ation hath been over-ruled as frivolous. 


RESPONDENTIA, (from reſþondeo, to anſwer,) is where - 


the maſter of a ſhip, in a foreign country, takes up money 
to enable him to carry on his voyage, and pledges the goods 
and merchandize, which muſt neceffarily be ſold or ex- 
changed in the courſe of the voyage ; in which caſe the bor- 
rower, perſonally, is bound to anſwer, and is therefore ſaid 
to take up money at reſpondentia ; as where money is borrow- 
ed on the ſecurity of the ſhip itſelf, where the keel or bottom 
of the ſhip, (a part in the name of the whole, ) is pledged, it 
is called bottomry. 2 Black. 458. 


RESTITUTION, is where one being attainted of treaſon 
or felony, (whereby the blood is ſtained or corrupted,) he or 
his heirs is reſtored to his lands or poſſeſſions. The king by 
his charter may reſtore lands or goods forfeited to him by any 
attainder; but if by attainder the blood is corrupted, this can 
only be reſtored by act of parliament. I vod. b. 4. c. 5. 

In the caſe of ſtolen goods, by ftatute 21 Her. 8. c. 1r. 
on conviction of an offender, the proſecutor is intitled to 
have his goods again, by writ to be granted by the juſtices, 
notwithſtanding the property of them is endeavoured to be al- 
tered by ſale in market overt. And though this may ſeem 
ſomewhat hard upon the buyer, yet ſince it is come to this, 
that either the owner or buyer muſt ſuffer, the law prefers 
the right of the owner who has done a meritorious action, 
by purſuing the felon to puniſhment, to the right of the 
buyer, whoſe merit is only negative, that he has been guilty 
of no unfair tran{attion. And it is now uſual for the court, 
upon the conviction of a felon, to order (without any writ) 
immediate reſtitution of ſuch goods as are brought into court. 
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Or the 2 * 2 retake his goods wherever he hay. 
pens to find them, unleſs a new property be fair! 
therein. 4 Black. 362. NN FIR 


RESTITUTION OF TEMPORALTIES, is a writ 4. 
rected to the ſheriff to reſtore the temporalties to a biſhop 
elected, confirmed, and conſecrated, Wood. b. 4. c. 4. 


RESULTING USE, is when an uſe limited by a deed 
expires, or cannot veſt, it then returns back to him who 
raiſed it. As if a man makes a feoffment to the uſe of his 
intended wife for life, with remainder to the uſe of her firſt. 
born ſon in tail; here, till he marries, the uſe reſults back 
to himſelf; after marriage, it is executed in the wife for 
life; and, if ſhe dies without iſſue, the whole reſults back to 
him in fee. 2 Black. 335. 


RETAINER ef debts. An executor, among debts of 
equal degree, is allowed to pay himſelf firſt, by retaining in 
his hands ſo much as his debt amounts unto. And the rea. 


ſon is, becauſe an executor cannot, without an apparent ab- 


ſurdity, commence a ſuit againſt himſelf ; and therefore, if 
he could not retain, he would be in a worſe condition than 
any other creditor ; but an executor of his own wrong is not 
allowed to retain. 3 Black. 18. | 


RETAINING of a ſervant, is the hiring of him: fo 


retaining of a cour/e!, is the engaging of him in the cauſe. 


RETORNO HABENDO, is a writ that lies where cattle 


are diſtrained and replevied, and the perſon that took the 


diſtreſs juſtifies the taking, and proves it to be lawful ; upon 
which the cattle are to be returned to him. This writ alſo 
lieth when the plaint in replevin is removed by recordare into 
the king's bench or common pleas, and he, whoſe cattle 
are diſtrained, makes default, and doth not proſecute his 


ſuit. F. N. B. ; 


RETRAXIT, is where the plaintiff cometh in perſon in 
the court where his action is brought, and ſaith he will 
not proceed in it; and this is a bar to that action for 


ever; whereas, after a nonſuit the plaintiff may begin again. 


8 Co. 58. 


RETURN, 
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RETURN, is of various kinds in our law; but it is moſt 
commonly uſed for the return of writs, which is the certiſi- 
cate of the ſheriff made to the court of what he hath done, 
touching the execution of any writ directed to him; and 
where a writ is executed, or the defendant cannot be found, 
or the like, this matter is indorſed on the writ by the officer, 
and delivered into the court whence the writ iſſued, at the day 
of the return thereof, in order to be filed ; which return, is 
always made to be at leaſt fifteen days from the date or teſte 
of the writ. 2 Lill. Abr. 476. 

The name of the ſheriff muſt always be to the return of 
vrits, otherwiſe it doth not appear how they came into court. 
If a writ be returned by a perſon to whom it is not directed, 
the return 1s not good ; it being the ſame as if there were no 
return at all upon it; and after a return is filed, it cannot be 

amended ; but before, it may. Id. 477. 

In! each term there are ſtated days for the return of writs, 
which are generally at about the diſtance of a week from each 
other; on ſome one of which days, all original writs are 
made returnable, and therefore are generally called the re- 
turns of that term. | 

If the ſheriff makes no return, the court will order an at- 
tachment againſt him for his contempt; if he make an in- 
ſuſſicient return, the court will amerce him; but if he make 
a falſe return, the party grieved may have his action againſt 
him. M cod. b. 1. c. 7. 

There are alſo returns of bailiffs of liberties, returns of 
jurors by the ſheriff for trial of cauſes, returns of commiſ- 
ſions by commiſſioners, and many others of various kinds. 


REVERSAL of a judgment, may be either for matter fo- 
wr to, or not apparent on the face of the record, or for a 
miſtake in the record itſelf, by a writ of error; which lies 
from all inferior criminal juriſdictions to the conrt of king's 
bench, and from the king's bench to the houſe of peers. 
4 Black. 392. 


REVERSION : * 

A REVERSION, (from reverta, to return,) is the reſidue 
of an eſtate left in the grantor, to commence in poſſeſſion 
after the determination of ſome particular eſtate granted out 
by him. Sir Edward Coke deſcribes a reverſion to be the 
returning of land to the grantor or his heirs, after the grant 
is over; as if there be a gift in tail, the reverſion of the fee 

| 2 ſimple 
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ſimple is in the donor; in a leaſe for life, or for years, the 
reverſion is in the leſſor. For the fee ſimple of all lands muſt 
abide ſomewhere; and if he, who was before poſſeſſed of the 
whole, carves out of it any ſmaller eſtate, and grants it away, 
whatever is not ſo granted remains in him. A reverſion is 
therefore never created by deed or writing, but ariſes from 
conſtruction of law ; whereas a remainder can never be 
limited, unleſs by either deed or will. 2 Black. 175. 

When the particular eſtate determines, then the reverſion 
comes into poſſeſſion, which before was ſeparated from it; 
for he that hath the poſſeſſion, cannot have the reverſion, be- 
cauſe by uniting them, the one is merged or ſunk in the other, 
2 Lill. Abr. 484. | | 

In order to aſſiſt ſuch perſons as have any eſtate in remain- 
der, reverſion, or expectancy, after the death of others, 
againſt fraudulent concealments of their deaths, it is enacted 
by the 6 An. c. 18. that all perſons, on whoſe lives any lands 
or tenements are holden, ſhall, (upon application to the 
court of chancery, and order made thereupon,) once in ev 
year, if required, be produced to the court, or to commil- 
ſioners appointed by the ſaid court; or upon neglect or refu- 
ſal, they ſhall be taken to be actually dead, and the perſon 


intitled to ſuch expectant eſtate may enter upon and hold 


the lands and tenements till the party ſhall appear to be 
living. 

8 may bring an action upon the caſe for ſpoil- 
ing of trees, or other damage to the reverſion; but he can- 
not bring an action of treſpaſs, for that is founded on the 
poſſeſſion. 3 Lev. 209. 

On an action brought by a reverſioner againſt the defend- 
ant for erecting a wall whereby the lights were obſtructed, 
it was objected, that a temporary nuſance cannot be an in- 
jury to the inheritance, for it may be abated before the re- 
verſioner comes into poſſeſſion; but, by the court, it is a pre- 
ſent injury; for if the reverſioner wanted to ſell the rever- 
ſion, this obſtruction would leſſen the value of it. And the 
wrong doer is liable to a double action; by the poſſeſſor, and 
by the reverſioner, in reſpect of their ſeveral intereſts. Burr. 
Mang. 2141. 

A reverſion expectant upon an eſtate tail is not aſſets for 
payment of debts; becauſe it lieth in the will of tenant in 
tail to dock and bar it at his pleaſure : otherwiſe it is of a 


reverſion on an eſtate for life or years. 1 /. 171. 
6 Co. 58, 


REVER- 
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REVERTER. A formedon in reverter is, where there is 
a gift in tail, and afterwards by the death of the donee, or 
his heirs without iſſue of his body, the reverſion falls in up- 
on the donor, his heirs or aſſigns; in which caſe, the rever- 
fioner ſhall have a writ of formedon { ſecundum formam doni J 
to recover the lands; wherein he ſhall ſuggeſt the gift, his 
own title to the reverſion derived from the donor, and 
the failure of iſſue upon which his reverſion takes place. 
3 Black. 192. 


REVIEW. A bill of a review may be had in a court of 
equity, upon apparent error in judgment, appearing upon 
the face of the decree; or, by ſpecial leave of the court, up- 
on oath made of the diſcovery of new matter or evidence, 
which could not poſſibly be had or uſed at the time when the 
decree paſſed. But no new evidence or matter then in the 
knowledge of the parties, and which might have been uſed 


before, ſhall be a ſufficient ground for a bill of review. 


3 Black. 454- 
REVIVOR, is when a bill in chancery hath been exhi- 


bited againſt one who anſwers, and before the cauſe is heard, 
(or it heard, and the decree is not inrolled,) either party 


dies; in this caſe, a 6:7 of revivor muſt be brought, to put 


the proceedings again in motion, without which they remain 
at a ſtand, 3 Black. 448. 


REVOCATION, or new declaration, is 2 deed made 
purſuant to ſome proviſo contained in a former deed or con- 
reyance z giving power to revoke or call back ſomething 
granted; and by a new declaration, to create a new eſtate 
of the lands; after which revocation and declaration, the 
lands ſhall ſettle accordingly. Theſe proviſoes, containing 
power of revocation in voluntary . e. are become 
very frequent, and paſs by railing of uſes according to the 
27 Hen. 8. c. 10. for being coupled with an uſe, they are 
allowed to be good, and not repugnant to the former eſtates. 
But in caſe of a feoffment, or other conveyance, whereby the 
tcoffee or grantee is in by the common law, ſuch proviſo would 
be merely repugnant and void. Word. b. 2. c. 3. 

Theſe revocations are favoyrably interpreted, becauſe 
many men's inheritances depend upon them. 10. 

Some things may be revoked of courſe, though they are 
made irrevocable by expreſs words; as a letter of attorney, a 

Vor. II. | X 
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ſubmiſſion to an award, a teſtament or laſt will; for tlieſe 
of their own nature are revocable. Id. 

But by the ſtatute of frauds and perjuries, 29 C. 2. c. 3. 
no deviſe of /ands ſhall be revocable, otherwiſe than by ſome 
other will or codicil in writing, or other writing declaring 
the ſame, ſigned in the preſence of three or ſour wit- 
neſfles. 


RIDER, is a ſchedule or ſmall piece of parchment added 
to ſome part of a record; as when, on the third reading of a 
bill in parliament, a new clauſe 1s added, this is tacked 
to the bill on a ſeparate piece of parchment, and is called a 
rider. 


RIGHT, writ of, is in its nature the higheſt writ in the 
law, and licth only of an eſtate in fee ſimple, and not for 
him who hath a leſs eſtate. This writ lies concurrently with 
all other real actions, in which an eſtate of fee ſimple may 


be recovered : and it alſo lies after them, being as it were an 


appeal to the mere rigat, when judgment hath been had as to 
the poſſeſſion in an inferior poſſeſſory action. But though a 
writ of right may be brought, where the demandant is in- 
titled to poſſeſſion, yet it rarely is adviſeable to be brought in 
ſuch caſes; as a more expeditious and eaſy method is had, 
without meddling with the property, by proving the de- 
mandant's own, or his anceltor's poſſeſſion, and their illegal 
ouſter, in one of the poſſeſſory actions. But in caſe the right 
of poſſeſſion be loſt by length of time, or by judgment againſt 
the true owner in one of theſe inferior ſuits, there is no 
other choice; this is the only remedy that can be had, and it 
is of ſo forcible a nature, that it overcomes all obſtacles, and 
clears all objections that may have ariſen to cloud and obſcure 
the title. 3 Black. 193. 

There are alſo ſome other writs, which though not ſtrictiy 
writs of right, yet are in the nature of writs of right ; as the 
writ of right of adyowſoyy: of ward, of dower, of formedon, 
of eſcheat. This writ She to be firſt brought in the court 


baron of the lord gf whom the lands are holden, and then it 
is open or patent: but it he holds no court, or hath waived 
his right, it may be brought wn the king's courts originally; 

and then it is a writ of right*#/z/-, being directed to the ſhe- 
riff, and not to the lord, But now, the manner of proceed- 
ing by writ of right is almolt antiquated and out of uſe, 2 


Dd , , ern en. robe. 
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the title of lands is uſually tried upon actions of ejectment or 
* treſpaſs. 3 Black. 192. 


RIGHTS AND LIBERTIES of the ſubject, are co-eval 
with our form of government, and were aſſerted and con- 
firmed by the great charter of liberties, called magna charta, 
in the time of king Henry the ſecond, and many other ſuc- 
ceeding kings of this realm. Afterwards they were confirm- 
ed by a parliamentary declaration, called the petition of rights, 
in the reign of king Charles the firſt ; and finally aſſerted and 
demanded as the juft rights of the ſubjef, by the declaration of 
rights, in the act of ſettlement of the crown at the revo- 


lution. 


RIOT, When three or more perſons ſhall aſſemble them- 
ſelves together, with an intent mutually to aſſiſt one another 
againſt any who ſhall oppoſe them, in the execution of ſome 
enterprize of a private nature, with force or violence, againſt 
the peace, or to the manifeſt terror of the people, whether 
the, act intended were of itſelf lawful or unlawful ; if they 
only meet to ſuch a purpoſe or intent, although they ſhall af- 
terwards depart of their own accord, without doing any 
thing, this is an unlawful aſſembly : if after their firit meet- 
ing, they ſhall move forward towards the execution of any 
ſuch act, whether they put their intended purpoſe in execu- 
tion or not, this is a rowt ; and if they execute ſuch a thing 
in deed, then it is a it. 1 Haw. 155. 

To conſtitute a riot, there muſt be three perſons at 
the leaſt 3 and therefore, if the jury do acquit all but two, 
and find them guilty, the verdict is void, unleſs they be in- 
dicted together, with other rioters unknown ; becauſe it finds 
them guilty of an offence whereof it is impoſhble that they 
ſhould be guilty 3 for there can be no riot where there are 
no more perſons than two. 2 Haw. 441. 

If a number of perſons, being met together at a fair, or 
market, or church aiſle, or on any other lawful and innocent 
occaſion, happen on a ſudden quarrel to fall out, they are 


not guilty of a riot, but of a ſudden affray only; but if upon 


a diſpute happening, they form themſelves into parties, with 
promiſes of mutual aſſiſtance, and then make an affray, they 

are guilty of a riot. 1 Haw. 156. | 
Alſo it is poſlible for three perſons, or more, to aſſemble 
with an intention to execute a wrongful act, and alſo actually 
to perform their intended enterprize, without being riotous 3 
ET X 2 28 
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as if a man aſſemble a meet company, to carry away a piece 
of timber or other thing, whereto he pretends a right, which 
cannot be carried without a great number, if the number be 
not more than are needful for ſuch purpoſe, although ano- 
ther man hath better right to the thing ſo carried away, and 
that this act be wrong and unlawful, yet it is of «itſelf no 
riot, except there be withal threatening words uſed, or other 
diſturbance of the peace. Dall. c. 137. 

Much more may any perſon, in a peaceable manner, af. 
ſemble a meet company to do any lawful thing, or to remove 
or caſt down any common nuſance. Thus every private 
man, to whoſe houſe or land any nuſance ſhall be done, ma 
in peaceable manner aſſemble a meet company, with deck 
ſary tools, and may remove the nuſance. But if in remoy. 
ing the nuſance, they uſe any extraordinary words, (as to 
ſay they will do it, though _— for it, or ſuch like 
words,) or ſhall uſe any other aviour, in apparent diſ- 
turbance of the peace, it is then a riot; and therefore where 
there is cauſe to remove any ſuch nuſance, or to do any like 
act, it is the ſafeſt not to aſſemble any multitude of people, 
but only to ſend one or more perſons; or if a greater number, 
yet no more than are needful, and only with meet tools, to 
remove the ſame ; and that ſuch perſons tend their buſineſs 
only, without diſturbance of the peace, or threatening 
ſpeeches. 1d. 

By the common law, any private perſon may lawfully en- 
deavour to ſuppreſs a riot, by ſtaying thoſe, whom he ſhall 
ſee engaged therein, from executing their purpoſe z and alſo 
by ſtopping others whom he ſhall ſee coming to join them: 
and alto the ſheriff, conſtable, or other peace officer, may 
and ought to do all that in them lies towards the ſuppreſling 
of a riot, and may command all other perſons to aſliſt there- 
in. 1 Haw. 159. 

And by ſtatute 34 Ed. 3. c. 1. one juſtice of the peace 
hath power to reſtrain rioters, and cauſe them to be impri- 
ſoned according to the nature of their offence : but if the ri- 
oters are above the number of twelve, the power of a juſtice 
is very much inlarged, by the 1 G. /. 2. c. 5. commonly 
called the riot act, by which it is enacted, that on notice or 
knowledge of any perſons tumultuouſly afſembled, to the 
number of twelye or more, he ſhall (together with ſuch help 
as he ſhall command) reſort to the place; and there he ſhall, 
with a loud voice, command, or cauſe to be commanded, 


ſilence to be, while proclamation is making; and aſter that, 


ſhall 


* 
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ſhall make or cauſe proclamation to be made, in the words or 
to the effect following: Our ſovereign lord the king charg- 
eth and commandeth all perſons being aſſembled, immedi- 
« ately to diſperſe themſelves, and peaccably to depart to 
« their habitations, or to their lawtul buſineſs, upon the 
« pains contained in the act made in the firſt year of 
« king George the firſt, for preventing tumults and riotous 
« aſſemblies. God fave the king.” And if any perſon ſhall 
with force oppoſe or hinder any perſon, whereby the procla- 
mation ſhall not be made; or if any twelve or more ſhall 
continue together for one hour after proclamation made, or 
after ſuch hindrance z the ſame ſhall be felony without benefit 
of clergy And if any rioters, (though under the number of 
twelve, and whether any proclamation be made or not,) ſhall 
demoliſh or pull down, or begin to demoliſh or pull down, 
any church or chapel, or any building for religious worſhip, 
regiſtered according to the act of toleration, or any dwelling- 
houſe, barn, ſtable, or other out-houſe, they ſhall be guilty 
of felony without benefit of clergy z and the hundred ſhall 
anſwer damages as in caſes of robbery. 

The puniſhment of rioters by the common law is fine and 
impriſonment. 

By ſtatute 13 H. 4. c. 7. and 2 H. 5. c. 8. two jul- 
tices, together with the ſheriff, may go with the power cf 
the county, if need be, to ſuppreſs any riot, and arreſt the 
rioters, and record upon the place the nature and circumſtances | 
of the riot; which record alone is a ſufficient conviction 
of the offenders, and the juſtices thereupon may fine and im- 


priſon them. 
RIVERS waſhing away their banks. See ALLUv10X, 


ROBBERY, is a felonious and forcible taking from the 
rſon of another, of goods or money to aj value, by vio- 
ence, or putting him in fear. 1. There muſt be a taking, 
otherwiſe it is no robbery ; but it is ſufficient, although the 
taking be not ſtrictly from the perſon of another, if it be 
done in his preſence ; as where a robber by menaces and vio- 
lence puts a man in fear, and drives away his cattle or other 
goods before his face. 2. It is not material of what valle 
the thing taken is; a penny, as well as a pound, thus for- 
cibly extorted, makes a robbery. 3. The taking muſt be by 
force, or a previous putting in fear, which makes the viola- 
tion of the perſon more atrocious than privately ſtealing. 
R 3 This 
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This previous violence, or putting in fear, is the criterion 
that diſtinguiſhes robbery from other larcenies. For if a 
man privately ſteals 6d. from the perſon of another, and af. 
terwards keeps it by putting him in fear, this is no robbery, 
for the fear is ſubſequent ;z neither is it capital, as private 
ſtealing, being under the value of 124. Not that it is neceſſary, 
although it be uſual, to lay in the indictment that the w 
bery was committed by putting in fear; it is ſufficient, if 
laid to be done by violence. And when it is laid to be done 
by putting in fear, this doth not imply any great degree of 
terror or affright in the party robbed: it is enough that ſo 
much force, or threatening by word or geſture, be uſcd, as 
might create an apprehenſion of danger, or induce a man to 
art with his property without or againſt his conſent. Thus, 
if a man be knocked down without previous warning, and 
ſtripped of his property while ſenſeleſs, though ſtrictly he 
cannot be ſaid to be put in fear, yet this is undoubtedly a 2 
- robbery. 4 Black. 243. 
In caſe of a robbery: committed, the hundred is liable to 
. anſwer damages, 27 Hl. c. 13. And a gol. reward is given 
for apprehending a robber, and proſecuting him to convie- 
tion. 4 V. c. 8. 


- 


ROBERDSMEN, followers of Nobert Hood, who in the 
reign of king Richard the ſirſt committed great outrages on 
the borders of England and Scotland, in woods and deſerts, 
by robbery, burning of houſes, felony, waſte, and ſpoil, 
and principally by and with vagabonds, idle wanderers, 
night-walkers, and draw-latches. And although he lived in 
Yorkſhire, yet men of his quality took their denomination 
of him, and were called Roberdſinen throughout all England. 
And divers acts of parliament were made againſt them. 


3 1nft. 197. 
| ' ROGUES. Sce VAGRANTS, 


ROMESCOT, a tribute of a penny ſor every family, paid 
yearly at Rome ; otherwiſe called Peter-pence. 


ROSETUM, (from the Britiſh rhos, à low watry place 
of reeds and ruſhes. 


ROUT, is where three or more perſons meet to do an 
-unlawful act upon a common quarrel z as forcibly * 
own 


oe 
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down fences upon a right claimed of common or of a way, 
and make ſome advances towards it. And the difference be- 
tween an wilazwful aſſembly, a rout, and a riot, is this: An un- 
lawful afemd'y is when three or more do afſemble themſelves 
together to do an unlawful act; as to pull down incloſures, 
to deſtroy a warren and the game therein, and depart with- 
out _ it, or making any motion towards it: a rout is, 
when, after their meeting, they move forward towards the 
execution of any ſuch act, whether they put their intended 
purpoſe in execution or not: a riot is, where they actually 
commit an unlawful act of violence, either with or without 
' common cauſe of quarrel ; as if they beat a man, or kill 

me in another man's liberty, or do any other unlawful 
act with force and violence; or even do a lawful act, as 
removing a nuſance, in a violent. and tumultuous manner, 
4 Black. 140. 


RUBRICK, in the book of common prayer, is that 
part which contains rules and direCtions for the celebration 
of divine ſervice; ſo called, becauſe it was anciently written 
in red letters. 


RULE OF COURT. For breach and contempt of a 
rule of court, an attachment lies; and if a rule of court is 
made betwixt parties by their conſent, though the court 
would not have made ſuch rule without their conſent, yet 
if either party refuſes to obey ſuch a rule made, the court 
will, upon motion, grant an attachment againſt the party 
that diſobeys the rule. 

But generally, an attachment is not grantable for diſobe- 
dience to any rule, unleſs the party hath been ſerved with it 
perſonally; as for diſobeying a rule at nf prius, till it is 
made a rule of court. 1 Salk. 71. 83. 

Perſons ſubmitting their differences to be determined by 
arbitrators, may agree that their ſubmiſſion be made a rule 
of any of his majeſty's courts of record at We/minfler ; in 
which caſe, if either party ſhall refuſe to. perform the 
award, the ſubmiſſion may be entered of record in ſuch 
court; and, on motion for that purpoſe, the court will grant 
an attachment. 9 & 10 W. c. 15. 


RUNCARLA, land full of brambles and briars. 1 1». 5. 
4 
X 4 RURAL 
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RURAL DEANS, are very ancient officers of the 
church, but now almoſt grown out of uſe, though their 
deanries ſtill ſubſiſt as an eccleſiaſtical diviſion of the dio- 
ceſe, or archdeaconry. Their office was, to execute the 
biſhop's proceſſes, to inſpeCt the lives and manners of the 
clergy and people within their diſtrict, and to report the 
ſame to the biſhop; to which end, that they might have 
knowledge of the ſtate and condition of their reſpeCtive 
deanries, they had power to convene rural chapters. | 


SAF 
SappaTH BREAKING. See Lorp's Dar. 


SABULONARIUM, a gravel pit, or liberty to dig gravel 
or ſand : alſo money paid for the ſame, 


SAC, faca, an ancient privilege which a lord of a 
manor claims to have in his court, of holding plea in 
cauſes of treſpaſs ariſing amongſt his tenants, and of im- 
poſing fines and amercements touching the ſame. It is 
ſometimes uſed to ſignify the amercement itſelf, 


SACRAMENT. See LorD's SUPPER. 


SACRILEGE, robbing of the church, or ſtealing things 
out of a ſacred place. | 


SAFE CONDUCT, is a privilege granted by the crown 
to foreigners to come into and abide in the realm, and ſend 
their goods from one place to another, according to the 
terms expreſſed in the ſeveral inſtruments. Theſe letters by 
ancient ſtatutes muſt be granted under the king's great ſeal, 
and inrolled in chancery. But paſſports under the king's 
ſign manual, or licences from his ambaſſadors abroad, are 
now more uſually obtained, and allowed to be of equal vali- 
dity. 1 Black, 259. 

And during the continuance of the ſafe conduct, either 
expreſs or implied, the foreigner is under the protection = 

| 0 
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the king and the law; and more eſpecially, as it is onc of 
the articles of magna charta, that foreign merchants ſhall be 
intitled to ſafe conduct and ſecurity throughout the king- 
dom; therefore any violation of either the perſon or property 
of ſuch foreigner, may be puniſhed by indictment in the 
name of the king. 4 Black. 69. 


SAIL CLOTH. By the 9 G. 2. c. 37. every maker of 
Britiſh fail cloth ſhall ſtamp his name and place of 
abode in words at length on eyery piece; on pain of 
forfeiting 10 /. 


SALE, is a transferring the property of goods and 
chattels from one to another, for valuable confideration. - 

If a man agrees with another for goods at a certain 
rice, he may not carry them away before he hath paid 
= them; for it is no ſale without payment. 2 Zack. 
446. | 

Where no place or time of delivery is appointed, it 
is always implied that the delivery be made immediate- 
ly, and payment upon the delivery, unicls it be inconſiſtent 
with the nature of the thing dclivercd, or it be otherwiſe 
ſpecially agreed. 3 Sel. 61. 

If the 3 doth not come at the time agreed on, 
and pay and take the goods, the ſeller ought to go and 
requeſt him; and then if he doth not come and pay, 
and take away the goods in convenient time, the agree- 
ment is diſſolved, and the ſeller is at liberty to ſell them to 
any other perſon. 1 Salk, 113. | 

But if any part of the price be paid down, if it be but 
a penny, or any portion of the goods be delivered by way of 
earneſt, the property is bound by it, and the vendce may 
recover the goods by action, as well as the vendor may 
the price of them. 1 Salk. 113. 2 Black. 448. 

But by 29 C. 2. c. 3. no contract for the ſale of goods of 
the value of 10/., or more, ſhall be valid, unleſs the buyer 
actually receives part of the goods fold, by way of earneſt 
on his part; or unleſs he gives part of the price to the ven- 
dor, by way of earneſt to bind the bargain, or in part of 
pron ; or unleſs ſome note in writing be made and ſigned 

y the party, or his agent, who is to be charged with the 
contract. 

And with regard to goods under the value of 10/.,, no 
contract, or agreement for the {ale of them, ſhall be 

| 3 valid, 
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valid, unleſs the goods are delivered within one year, or 
unleſs the contract be made in writing, and ſigned as afore- 
ſaid. 2 Black. 448. | 

If the vendee tenders the money to the vendor, and he 
refuſes it, the vendee may ſcife the goods, or have an 
action againſt the vendor for detaining them. 2 Black. 

If a man ſells a horſe, he may keep him till he is paid; 
and if the horſe dies in his ſtable after ſale, and before 
he is delivered, the ſeller may nevertheleſs recover the 
money, becauſe the property was in the buyer. Bid. 

But by Holt, Ch. J. an earneſt does not alter the pro- 
perty, but only binds the bargain, the property remaining in 
the vendor till payment of the money, or delivery of the 
goods. 12 Mod. 344. M. 11 V. 3. K. & Anon. 

In contracts for ſale, it is always underſtood, that the 
ſeller undertakes that the commodity he ſells is his own ; and 
if it proves otherwiſe, an action on the caſe lies againſt him 
for damages. 2 Black. Ibid. 

In contracts for proviſions, it is always implied that they 
are wholeſome; and if they be not, the ſame remedy may 
be had. Ibid. 

Lord Coke ſays, by the civil las, every man is bound to 
warrant the thing that he ſelleth or conveyeth, albeit there 
be no expreſs warranty; but the common law bindeth him 
not, unleſs there be a warranty either in deed or in law ; for 
(ſays he) caveat emptor. 1 Inf, 102. | 

And Sir William Blackſlone ſays, with regard to the good- 
neſs of the warcs purchaſed, the ſeller is not bound to anſwer; 
but if he that ſelleth any thing, doth, upon the ſale, warrant 
it to be good, the law annexeth a tacit contract to this 
warranty, that, if it be not ſo, he ſhall make compenſation 
to the buyer; otherwiſe it is an injury to good faith, for 
which an action on the caſe will he to recover damages. 
2 Black. Ibid. _—_ | 

But the warranty muſt be upon the ſale; for if it be 
made after, and not at the time of the fale, it is a void 
warranty: for it is then made without any conſideration 
neither doth the buyer then take the goods upon the credit of 
the ſeller. Jbid. 

Alſo the warranty can only reach to things in being at 
the time of the warranty made, and not to things in 
uturo ; as that a horſe is ſound at the buying of him, not 
that he will be ſound two years hence. Bid. 


But 
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But if the ſeller knew the goods to be unſound, and hath 
uſed any art to diſguiſe them, or if they are in any reſpe& 
different from what he repreſents them to the buyer, this 
artifice ſhall be equivalent to an expreſs warranty, and the 
ſeller is anſwerable for their goodneſs. Hid. | 

A general warranty will not extend to guard againſt 
defects that are plainly and obviouſly the object of one's 
ſenſes; as if a horſe be warranted perfect, and wants a 
tail or an ear, unleſs the buyer in this caſe be blind. 
Bid. | 

But if cloth is warranted to be of ſuch a length, when it 
is not, there an action on the caſe lies for damages; 
for that cannot be diſcovered by fight, but only by a colla- 
teral proof, the meaſuring it. hid 

Alſo, if a horſe is warranted ſound, and he wants the 
ſight of an eye, though this ſeems to be the object of one's 
ſenſes, yet as the diſcernment of ſuch defects is frequently 
matter of ſkill, it hath been held that an action on the 
caſe lieth to recover damages for this impoſition. Bid. 

In the caſe of Payne againſt Cave, E. 29 G. 3. it was de- 
termined, that a bidder at an auction, under the uſual 
conditions that the higheſt bidder ſhall be the purchaſer, 
may retract his bidding any time before the hammer is 
down; for the auCtioneer is the agent only of the vendor, 
and the aſſent of both parties is neceſſary to make the con- 
tract binding. Every bidding is nothing more than an 
offer on one ſide, which is not binding until aſſented 
to by the ſeller, which is png on his part b 
knocking down the hammer. Caf. by Durnf. & Eaft, 
vol. 3. 148, | 


SALET, a head piece, or ſcull of iron, or other metal. 
SALICETAM, a place where willows grow. 
SALINA, a ſalt pit, or place where ſalt is made. 


SALT. By ſeveral ſtatutes a = is laid on all ſalt 
made in Great Britain, and alſo on foreign ſalt imported ; 
which is put under the management of the officers of the 
cuſtoms and exciſe. 


SALTATORIUM, a deer leap, 
SAL- 
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SALVAGE, is an allowance made for faving ſhips or 
r00ds from danger of ſeas, enemies, or the like. And by the 
akute of the 12 An. ft. 2. c. 18. where a ſhip ſhall be 
in danger of being ſtranded or loſt, all head officers and 
others near the ſea ſhall ſummon as many perſans as ſhall be 
neceſſary for aſſiſtance z who ſhall, in caſe of aſſiſtance given, 
have a reaſonable ſalvage, to be aſcertained by three neigh. 
bouring juſtices. | * 


SALVAGIUS, wild, ſavage; as /alvagius catus, à wild 
cat. 


SANCTUARY. Anciently, if a perſon accuſed of any 
crime (except treaſon and facrilege,) had fled to any church 
or churchyard, and within forty days after went in ſackcloth, 
and confeſſed himſelf guilty before the coroner, and declar- 
ed all the particular circumſtances of the offence, and 
thereupon took the oath in that caſe provided; nainety, that 
he abjured the realm, and would depart from thenceforth at 
the port that ſhould be aſſigned him, and would never return 
without leave from the king; he, by this means, ſaved his 
life, if he obſerved the conditions of the oath, by going 
with a croſs in his hand, and with all convenient ſpeed, io 
the port aſſigned, and embarking : for if, during this forty 
days privilege of ſanctuary, or in his way to the ſea fide, 
he was apprehended, and arraigned in any court for this 
felony, he might plead the privilege of ſanctuary, and had 
a right to be remanded, if taken out againſt his will : but 


by this abjuration his blood was attainted, and he forfeited 
all 


his goods and chattels. The immunity of theſe privileged 
places was very much abridged by the ſtatutes 27 H. 8. 
c. 19. and 32 H. 8. c. 12. And now, by the ſtatute 21 J. 
c. 28. all privilege of ſanctuary and abjuration con- 
ſequent thereupon, is utterly taken away and aboliſhed. 


4 Black, 332. 


SATISFACTION, is the giving of recompence for an 
injury done; or the payment of money due on bond, judg- 
meut, or other ſecurity. A ſum given in the teſtator's 
life-time, is a ſatisfaction for the ſame ſum left in his will. 
And it is a rule generally, that a legacy in a will greater, or 
as great as the debt, ſhall be taken to be a ſatisfaction for that 
debt. 2 Atk. 48. 301. 


SCAN- 
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SCANDAL. See SLANDER. | 
SCANDALUM MAGNATUM, is a ſlander of the great 


men of the realm; which, by divers ancient ſtatutes, is 
made a more heinous offence, than when the like is ſpoken 
of a common perſon : for which offence, an action on the 
caſe lies, as well on the behalf of the crown to inflict the 
uniſhment of impriſonment on the flanderer, as on be- 
half of the party to recover damages for the injury ſuſ- 
tained. s 


Sc, an ancient meaſure, the quantity now not known. 
Baſkets in ſome places are called tip, ſo a bee-hive is call- 
ed a beegſtip. | | 


SCHARNPENNY, from the Saxon ſcarn, which ſignifies 
dung, was a payment in ſome manors by the tenants in lieu 
of folding up their cattle in the lord's yard for the 
benefit of their dung. In ſome of the northern counties 
they ſtill call cow's dung by the name of cow ſcarn; 
and - ſearny-houghs denominates a drab, or dirty dunghill 
wench. a | 


SCHISM, Gr. a rent or diviſion in the church. It 
is ſpoken commonly of diſſenters ſeparating from the church 
of England, 


-SCIRE FACTAS, is a judicial writ, and properly licth 
after a year and day after judgment given; whereby the 
ſheriff is commanded to ſummon or give notice ( ire faciat ) 
to the defendant, that he appear and ſhew cauſe why the 
plaintiff ſhould not have execution. 1 1. 290. 

If judgment is againſt a teſtator, there muſt iſſue a ſcire 
faciar againſt the executor, (though within the year,) to 
thew cauſe why execution ſhould not be awarded. Mood. 
J. 4. c. 4. 

If one recovers againſt a feme ſole, and ſhe is married 
within the year and day, a ſcire facias mult go againſt the 
huſband to ſhew cauſe. Id. 


SCIREWIGHT, /chiregeld, a fine impoſed by the ſheriff 
on ſuch perſons as neglected to attend the county court. 


- 


SCOLD. 
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SCOLD. A common ſcold, communis rixatrix, (for our 
law-latin confines it to the feminine gender,) is a public 
nuſance to her neighbourhood ; for which oſfence the may 
be indicted, and, if convicted, ſhall be ſentenced to be 
placed in a certain engine of correction called the trebucket, 
caſtigatory, or cucking ſtool, which in the Saxon ſigniſies 
the ſcolding ſtool, though now it is frequently denominated 
the ducking ſtool ; becauſe the reſidue of the judgment is, 
that, when ſhe is ſo placed therein, ſhe ſhall be plunged in 
water for her puniſhment. 4 Black. 169. 

An indictment of a common ſcold is good, although it 
conclude to the common nuſance of divers (and not of all 
the king's ſubjects ; which is contrary to the general rule in 
other caſes. And ſhe may be convicted without ſetting 
forth the particulars in the indictment. 1 Aaw. 198. 


2 Haw. 227. 


SCOT ALE, was where any officer of a foreſt kept an 
alchouſe within the foreſt, by colour of his office, cauſ- 
ing people to come to his houſe, and there ſpend their 
money for fear of his diſpleaſure ; which, by tranſpoſing 
the words, may be otherwite called an ale ſhot. 


SCOT AND LOT, a cuſtomary contribution laid upon 
perſons according to their reſpective abilities; in which 
reſpect they are at this day ſaid to pay /cot and lol. 


SCOTLAND, by the articles of the union, is now be- 
come part of the kingdom of Great Britain: the principal 
of which articles are; that the ſucceſſion to the monarchy 
ſhall be the ſame in both kingdoms ; that the united king- 


dom ſhall be repreſented by one parliament ; that ſixteen 


peers be choſen to repreſent the pecrage of Scotland in par- 
liament, and forty-five members to fit in the houſe of com- 
mons; that the laws relating to trade, and the exciſe, 
ſhall be the ſame in both kingdoms; that when England 
raiſes 2,000,000/. by a land tax, Scotland ſhall raiſe 


48,000 /. 


SCUTAGE, a tax on thoſe that held lands by knights 
ſervice, towards furniſhing the king's army. 


SEA. 
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SEA. The main ſea beneath the low water mark, and 
round England, is part of England,; for there the admiralty 
hath juriſdiction. 1 Iiſt. 260. 

But between the high water mark and low water mark, the 
common law and the admiral have juriſdiction by turns 
one upon the water, the other upon land. But if the 
water 1s within a county, the common law claims juriſdic- 
tion- 5 Co. 107. 

Though the land be within the body of a county at the 
re-flow, yet when the ſea is full, the admiral hath ju- 
riſdiction upon the water as long as the fea flows; ſo as 
at one place there is diviſum imperium at ſeveral times. 
3 Inſt, 113. 

By ſtatute 6 G. 2. c. 37. maliciouſly cutting down or 
deſtroying any ſea banks, is made felony without benefit of 


clergy- 


SEAL. The uſe of ſeals, as a mark of authenticity to letters 
and other inſtruments in writing, is very ancient, and was 
allowed to be ſufficient without ſigning the name, which 
few could do of old time. Among our Saxon anceſtors, 
uſually they who could write ſubſcribed their names, and, 
whether they could write or not, they affixed the ſign of the 
croſs ; which cuſtom, for thoſe that cannot write, 1s for the 
moſt part kept up to this day. The Normans uſed ſealing 
only, without writing their names. 'The impreſſions of 
theſe ſeals were ſometimes a knight on horſeback, ſometimes 
other devices; but coats of arms were not introduced into 
ſeals, or indeed into any other uſe, till about the reign of 
Richard the firſt, who brought them from the croiſade in 
the Holy Land, where they were fir{t invented and painted on 
the ſhields of knights, to diftinguith the variety of perſons of 
every chriſtian nation who reſorted thither 3 and who could 
not, when clad in complete armour, be otherwiſe known or 
aſcertained. 2 Black. 305. 

Sealing of a deed, is an eſſential part of it; for if a writing 
is not ſealed, it cannot be a deed. 

And for a long time, ſealing was held to be ſufficient 
without ſigning, and ſo the common form of atteſting deeds, 
« ſealed and delivered,” continues to this day, notwithſtand- 
ing the ſtatute of frauds and perjurics, 29 C. 2. c. 3. revives 
the Saxon cuſtom, and expreſsly directs ſigning, in all grants 
of lands, and many other ſpecies of deeds, Id. 305, 306. 


But 
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But on an ĩſſue directed out of chancery, whether there was 
a deviſe or not, Raymond, chief juſtice, ruled, that ſcaling a 
will is aſſigning within the ſtatute. Str. 76g. 

If a ſeal is broken off, it will make the deed void; and 
when ſeveral are bound in a bond, the pulling off the ſeal 
of the one, makes it void as to the others. 2 Lev. 220, 

But in a deed of covenants, where the parties covenant ſe. - 
verally, the breaking off the ſeal of one, ſhall avoid the deed 


only againſt himſelf, But if the deed be raſed or obliterated 


in any part which concerns them all, or in the date, it 
ſhall avoid the deed as to them all. Cro. Elia. 408. 546. 
It is effential to a corporation or body politic to have a 
common ſeal ; for though the particular members may expreſs 
their particular conſents to any act by words, or. ſigning 
their names, yet this does not bind the corporation ; it is the 
fixing of the ſeal, and that only, which unites the ſeveral 
aſſents of the individuals which compoſe the community, 
and makes one general afſent of the whole. 1 Black. 475. 


SEAMEN: | 

1. For the encouragement of navigation and commerce, 
and for a ſupply of ſeamen for-his majeſty's navy, it is en- 
acted by the 12 C. 2. c. 18. commonly called the navigation 
act, that no goods ſhall be imported into, or exported out of, 
any part of his 3 dominions in Aſa, Africa, or 
America, in any veſſels but ſuch as belong to the people of 
England or Ireland, or are of the built of, and belong to any 
of the ſaid dominions, and whereof the maſter and three 
fourths of the mariners at leaſt are Zng/;/b, on pain of for- 
feiture of both ſhip and goods. And no alien, not being na- 
turalized, ſhall excrciſe the occupation of a merchant or fac- 
tor in any of the ſaid places. 

And no goods of the produce of Aſa, Africa, or America, 
ſhall be imported into England or Ireland, in any other veſſel 
but ſuch as belongs only to the people of England or Ireland, 
or of his majeſty's dominions in Aa. Africa, or America, 
and whereof the maſter aud three-fourths at leaſt of the ma- 
riners are Engh/h, on pain of like forfeiture of both ſhip aud 

oods. 1 
N And no foreign goods ſhall be imported but only from the 
place of their growth or manufacture, or from thoſe ports 
where they can only, or have been uſually firſt ſhipped for 
exportation, on like pain of ſorfeiture. | 


But 
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But by the 13 G. 2. c. 3. his majeſty, in time of war, 
ſhall have power by proclamation to permit all merchant ſhips 
and privateers to be manned with foreign ſeamen during 


ſuch war, fo as they do not exceed three fourths of the 


whole number. And ſervice by a foreign ſeaman, during the 
time of war, on board any of his majeſty's ſhips of war, or 
any merchant ſhip, or privateer, for the ſpace' of two years, 
ſhall have the effect of a naturalization. 

2. And by 13 G. 2. c. 17. every perſon of the age of 
fifty-five years, or upwards, and under eighteen, and alſo 
every foreigner, who ſhall ſerve in any merchant ſhip or pri- 
vateer, ſhall be exempted from being impreſed. 

And every landman who ſhall betake himſelf to the ſea 
ſervice, ſhall be exempted from being impreſſed for two years 
from the time of his firſt going to ſea. 

And every perſon, not having before uſed the ſea, who 
ſhall bind himſelf apprentice to the ſea ſervice, ſhall be ex- 
empted from being impreſſed for three years from the time 
of ſuch binding. | 

And the admiralty ſhall make out protections accord- 
ingly. 

— A ſeaman ſhipwrecked or caſt on ſhore, having a teſti- 


monial from a juſtice of the peace, ſetting forth the time and 


lace of his — and the place to which he is to go, and 
limiting the time of his paſſing, ſhall not be liable to be appre- 
hended as a vagrant.” 17 C. 2. c. 5. | 

4. No maſter of a ſhip ſhall ſet ſail, without firſt agreeing 
with the ſeamen for their wages, which agreement ſhall be 
in writing, and ſigned by both parties; which ſaid agree- 
ment, in caſe of diſputes, the maſter ſhall be obliged to pro- 
duce. 2 C. 2. c. 36. 

For convenience of ſeamen, the admiralty hath been al- 
lowed to hold plea for mariners wages. And in this caſe, in 
a ſuit for wages, the ſeamen may all joinz and in that court, 
the ſhip itſelf is liable, as well as the maſter; and the admi- 
ralty hath juriſdiction of their contracts, though they be in 
writing, and made at land : but if the agreement be ſpecial, 
out of the common way; or if it be under ſeal, ſo as to be 
more than a parol agreement; that court hath no juriſdiction, 
but the common law ſhall haye cognizance. Burr. Mansf. 
1948. 1950. : 

But it was never allowed that the mater ſhould ſue in the 
admiralty; nor is it reaſonable, where he commences the 

Vor. II. | > voyage 
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voyage as maſter; for though the mariners contract upon 
the credit of the ſhip, the maſter contracts on the credit of 
the owners. 1 Salk. 32. 

Jo prevent deſertion, no maſter ſhall advance to any ſea- 
man above half his wages, while beyond the ſea, on pain of 
forfeiting double the ſum advanced, to be recovered in the 
admiralty by the informer. 8 G. c. 24. 

And if the ſhip be loſt or taken before the end of the 
voyage, the wages are not payable : and this is, in order to 
oblige the ſeamen to uſe their utmoſt endeavours to preſerve 
the ſhip. Burr. Mansf. 1845. 

5. A ſhip was taken by a French privateer, and the maſter 
ranſomed her for 3oo/. and was carried priſoner to Dunkirk. 
He libelled in the admiralty againſt the ſhip for payment of 
the money, and it was held that he well might ; for the 
taking and pledge being on the high ſeas, the ſhip, by the law 
of the admiralty, ſhall anſwer for the redemption of the 
maſter by his own contract. L. Raym. 24. 

6. The maſter may hypothecate or pawn the ſhip, but he 
cannot ſell. And if he be driven by tempeſt into port, and 
there borrows money to refit, the ſhip is liable to condemna- 
tion in the admiralty, notwithſtanding that the contract was 
made at land, for the cauſe of pledging aroſe upon the fea, 
L. Raym. 152. 

7. A ſeaman may make a nuncupative —— without 
the ſtrict formalities required of others by the 29 C. 2. c. 3. 


SECRETARY OF STATE, is a great officer under the 
king; but it doth not ſeem, that in that capacity he is in 
any conſiderable degree the object of our laws, or hath any 
very important ſhare of magiſtracy conferred upon him; ex- 
cept that he is allowed the power of commitment, in order to 
bring offenders to trial. 1 Black. 338. 


SECTA, it, or aim. This word {a ſequends ) anci- 
ently ſignified the e e or witneſſes of the plantiſſ. For 
in former times, the law would not put the defendant to the 
trouble of anſwering the charge, till the plaintiff had made 
out at leaſt a probable caſe. But the actual production of 
the /uit, the ſea, or foll;wers, is now totally diſuſed, though 
the form of it {till continues in the end of the declaration, 
which always concludes, and thereupon he bringeth ſui. 


Black. 295, . 
s M5 | SECTA 
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SECTA AD MOLENDINUM, ſuit to another's mill; 


where the perſons reſident in a particular place, by uſage, 
time out of mind, have been accuſtomed to grind their corn at 
a certain mill; and afterwards any of them go to another 
mill, and withdraw their ſuit frem the ancient mill : and for 


this injury, the owner ſhall have a writ de ſecta ad molendi- 
num, commanding the defendant to do his ſuit at that mill, 
or ſhew good cauſe to the contrary. In like manner, a man 
may have a writ of ſea ad fernum, for ſuit due to his public 
oven or bakehouſe, or to his forrale, his kiln, or malthouſe; 
when a perſon's anceſtors have erected a convenience of that 

ſort for the benefit of the neighbourhood, upon an agreement 
proved by immemorial cuſtom, that all the inhabitants mould 
uſe and reſort to it when erected. An action upon the caſe 
will alſo lie, to repair the party injured in damages, 
3 Black. 235. 


SECTA CURL, ſuit of court, a ſervice performed by 
the tenant at the lord's court. 
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SECURITAS PACIS, is a writ that lies for one that is 
threatened with bodily harm by another, and is uſually 1 

anted out of the chancery or king's bench, againſt peers of | 
te realm, or other offenders of high degree, requiring the 
juſtices of the peace, or others to whom it is directed, to 
take recognizance from the perſons complained of, that 
they will keep the peace towards the complainant, and 
certify the ſame into the court from whence the writ did 
iſſue. 
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SE DEFENDENDO, is where one who hathnoother poſſible 
means of preſerving his life from one who combats with him 
on a ſudden quarrel, kills the perſon by whom he is reduced | 
to ſuch an inevitable neceſſity. And not only he, who upon 
an affault, retreats to a wall, or ſome ſuch ſtrait, be- 
yond which he can go no further before he kills another, 
is judged by the law to act upon unavoidable neceſſity ; but 
alſo he, who being aſſaulted in ſuch a manner, and in ſuch 
a place, that he cannot go back without manifeſtly endan- 
gering his life, kills the other without retreating at all, 
1 Haw. 75. | 
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SEISIN, in the common law, ſigniſies poſſeſſion: ſo to 
jeiſe, is to take poſſeſſion of a thing. There is a ſeiſin in fact, 
T2 | and 
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and a ſeiſin in /aw: a feifin in fact is, when an actual 
poſſeſſion is taken; a ſeiſin in /aw is, where lands deſcend, 
and one hath not actually entered on them. 1 f. 31. 


SELF DEFENCE. See SE DEFENDENDO. 
SELF MURDER. See Frro pr sx. 
SEQUESTER, is a term uſed in the civil law for re- 


nouncing; as when a widow comes into court and dif. 
claims having any thing to do, or to intermeddle with hcr 
deceaſed huſband's cſtate, ſhe is ſaid to ſequeſter. 


SEQUESTRATION, ſignifies the ſeparating or ſetting 
aſide of a thing in controverſy, from the poſſeſſion of both 
the parties that contend for it; and it is twofold, voluntary, 
and neceſſary, Voluntary, is that which is done by conſent 
of each party; neceſſary, is what the judge of his authority 
doth, whether the party will conſent or not. 

There is alſo a ſequeſtration in the court of chancery againſt 
a, perſon for non-appearance upon a bill exhibited, or for not 
yielding to a decree, or the like. In which caſe, a com- 
miſſion is uſually directed to certain perſons therein named, 
impowering them to ſeize the defendant's real and perſonal 
eſtate into their hands; or it may be, ſome particular 
part or parcel of his lands, and to receive and ſequeſter the 
rents and profits thereof, until the defendant ſhall have 
anſwered the plaintiff's bill, or performed ſome other 
matter which has been ordered and injoined him by the 
court, for not doing whercof he is in contempt. Cur/: 
Canc. 89. 

A ſequeſtration is alſo a kind of execution for debt, eſpe- 
cially in the caſe of a beneficed clerk, of the profits of the 
benefice, to be paid over to him that had the judgment, till 
the debt is ſatished. 


SERJEANT, is a word diverſcly uſed, and applied to 
ſundry oſſices and callings. Firſt, a /erjeant at lau, ſerviens 
ad legem, which is the higheſt degree taken in the common 
law. The court of common pleas is ſet apart for ſerjeants 


to plead therein, yet they are not ſo limited as to be reſtrain- 


ed from pleading in any other court. Of theſe, one or more 
are eſpecially called the &ing's /erjeants, to plead for him in 
all his cauſcs, eſpecially in caſes of criminal — 

There 
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There are alſo /erjeants at arms, whoſe office is to attend 
on the perſon of the king, to arreſt perſons of condition of- 
fending. They may not be above thirty in number, two of 
whom by the king's allowance attend on the two houſes of 
parliament. One of them alfo attends on the lord high 
chancellor in chancery, one on the lord treaſurer, one on 
the lord mayor of London, on extraordinary ſolemnitics. 
They were anciently called wirgatores, becauſe they carried 
filver rods gilt. There are likewiſe ſerjeants at mace, in di- 
vers towns corporate; who with their maces attend on the 
mayor or other head officer. Heretofore, there were alſo 
ſerjeants of the foreſt, ſerjeants of hundreds, ſerjeants of manors, 
ſerjeants of the peace; the word ſerjeant, ſerviens, being in- 
deed nothing but another word for ſervant, or rather indeed 
the ſame word varied a little in the orthography, 


SERJEANTY, ferjeantia, ſervicium, ſignifies in law a 
ſervice that cannot be due, from a tenant to any lord, but. to 
the king only; and it js of two kinds, grand ſerjeanty and 
petit ſerjcanty. Grand ſerjeanty, is where a perſon holds his 
lands of the king by ſuch ſervices as he ought to do in perſon 
as to carry the king's banner, or his lance, or to carry his 
ſword before him at his coronation, or to do other like ſer- 
vices : and it is called grand ſerjeanty, becauſe it is a greater 
and more worthy ſervice than the ſervice in the common te- 
nure of eſcuage. Petit ſerjeanty, is where a man holds his 
land of the king, to render to him yearly, a bow, a ſword, 
a lance, a pair of gloves of maile, a pair of gilt ſpurs, or 
ſuch other ſmall things belonging to war. And ſuch ſervice 
is but ſocage in effect, becauſe ſuch tenant by his tenure, 
ought not to go nor do any thing in his popes perſon, but 
to render and pay yearly certain things to the king, as if a 
man ought to pay a rent. Litt. f 153. 160. Though all 
tenures are turned into common ſocage, by the 12 C. 2. c. 4, 
yet the honorary ſervices of grand ſerjeanty ſtill remain, being 
therein excepted, 


SERVANTS : 

1. SERVANTS are either menial, who are domeſtics, living 
intra menia, within the walls of the houſe ; or they are ſuch 
as are no part of the maſter's family, but are hired to do 
ſome particular kinds of buſineſs, 
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2. If the hiring be general, without any particular time 
limited, the law conſtrues it to be a hiring for a year; upon 
a principle of natural equity, that a ſervant ſhall ſerve, and 
the malter maintain him, throughout all the revolutions of 
the reſpeCtive ſeaſons, as well when there is work to be done, 
as when there is not. But the contract may be made for a 
longer or ſmaller time. 1 Black. 425. 

3. If a ſervant be under age, his agreement with the 
maſter to his diſadvantage ſhall not prejudice him; but 
if it be to his advantage, it is good in law. Dall. c. 58. 

4. If a woman who is a ſervant ſhall marry, yet ſhe ſhall 
ſerve out her time, and her huſband cannot take her out of 
her maſtcr's ſervice. Dalt. c. 58. 

5. If any perſon hire or retain my ſervant, being in my 
ſervice, for which the ſervant departeth from me, and goeth 
to ſerve the other, I may have an action for damages againſt 
both the new maſter and the ſervant, or either of them ; but 
if the new maſter did not know that he is my ſervant, no ac- 
tion lies, unleſs he afterwards refuſe to reſtore him upon in- 
formation and demand. 1 Black. 429. 

6. If a ſervant fall ſick, or be hurt or diſabled by the act 
of God, or in doing his maſter's buſineſs, his maſter 
. may not. put him away, nor abate any part of his wages. 
Dalt. C. 58. 

7. A ſervant aſſaulting his maſter or other perſon having 
overſight of him, ſhall be impriſoned for a year, or ſuch leſs 
time as two juſtices before whom he ſhall be convicted ſhall 
think fit. 5 Al. c. 4. 

8. A maſter is allowed by law, with moderation to chaſ- 
tiſe his ſervant being under age; but if the maſter or miſ- 
treſs beats any ſervant of full age, it may be a good cauſe of 
diſcharge, on complaint to the juſtices. 1 Black. 428. 

g. A maſter may abet and aſſiſt a ſervant in any action at 
law againſt a ſtranger : whereas, in general, it is an offence 
againſt public juſtice to encourage ſuits and animoſities, by 
helping to bear the expence of them, and is called in law 
maintenance, Id. 429, 

10. A maſter may bring an action againſt any man for 
beating or maiming his ſervant ; but in ſuch caſe, he muſt 
aſſign, as a ſpecial reaſon for ſo doing, his own damage by 
the loſs of his ſervice, and this loſs muſt be proved upon the 
trial: and the ſervant alſo may maintain an action for the 


battery or impriſonment, 3 Black. 142, 


11. 80 
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11. So a maſter may juſtify an aſſault and battery in de- 
fence of his ſervant, for otherwife he might loſe his ſervice z 
as a ſervant may juſtify an aſſault and battery in defence of 
his maſter. Mood. b. 1. c. 6. 

12. The maſter is indictable for a nuſance done by his 
ſervant; as for throwing dirt in the highway : and the ſer- 
vant alſo is indiCtable; for a ſervant is not excuſed the com- 
miſſion of any crime by the command or coercion of his 
maſter. 1 Haw. 3. 

If an innkeeper's ſervant rob his gueſts, the maſter is bound 
to reſtitution. 1 Black. 435. 

If a ſmith's ſervant lames a horſe in ſhoeing him, an 
action lies againſt the maſter, and not againſt the ſervant. 
1d. 431. : | 

13. If I pay money to a banker's ſervant, the banker is 
anſwerable for it : but if I pay it to a man's ſervant, whoſe 
uſual buſineſs it is not to receive money for his maſter, and 
he embezzles it, I muſt pay it over again. 1d. 430. 

So if a ſteward lets a leaſe of a farm without the owner's 
knowledge, the owner muſt ſtand to the bargain ; for this is 
the ſteward's buſineſs. 4d. 

A wife, a friend, a relation, that uſe to tranſact buſineſs 
for a man, are to this purpoſe his ſervants, and the principal 
muſt anſwer for their conduct; for the law implies, that 
they are under a general command ; and without ſuch a doc- 
trine as this, no mutual intercourſe between man and man 
could ſubſiſt with any tolerable convenience. 1d. 

If I uſually deal with a tradeſman by myſelf, or conſtantly 
-pay him ready money, I am not anſwerable for what my 
ſervant takes up upon truſt ; for here is no implied order to the 
tradeſman to truſt my ſervant : but if I uſually ſend him 
upon truſt, or ſometimes on truſt, and ſometimes with my 
money, I am anſwerable for all he takes up; for the tradeſ- 
man cannot poſlibly diſtinguiſh when he comes by my order, 
and when upon his own authority. 1d, 

14. Formerly, if a ſervant kept his maſter's fire negli- 
gently, ſo that his neighbour's hauſe was burned down 
. an action lay againſt the maſter: but now, b 
6 An. c. 3. no action ſhall be brought againſt any in whoſe 
houſe a fire ſhall accidentally begin; for their own loſs 
is ſuſſicient puniſhment for their own, or their ſervant's 
careleſſneſs: but if the fire happens through a ſervant's 
negligence, ſuch ſervant ſhall forfeit 100. to be diſtributed 
among the ſufferers z and in default of payment, ſhall be 
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committed to ſome workhouſe, and there kept to hard labouy 
for eighteen months. HS: 

15. If a ſervant is robbed of the maſter's money, the 
maſter or the ſervant may bring the action againſt the hun- 
dred. Wood. ö. 1. c. 6. 

16. If a ſervant ſells his maſter's horſe or other goods in 
a fair or market, with ſecret faults which the maſter knew 
of, the buyer can have no advantage againſt the maſter, un- 
leſs he bid the ſervant ſell to that perſon certain. Mood. b, 1. 
c. 6. 1 Roll's Abr. 95. 

17. By hiring and ſervice for a year, a ſervant gains a 
ſettlement in the pariſh where he ſerved the laſt forty 
days. 

18, Diſputes concerning wages or miſbehaviour, between 


maſter and ſervant, are in moſt caſes determinable before 


juſtices of the peace. 

19. No maſter can put away his ſervant, or ſervant leave 
his maſter, either before, or at the end of his term, without 
a quarter's warning, unleſs upon reaſonable cauſe to be al- 
lowed by a juſtice of the peace : but they may part by con- 
ſent, or make a ſpecial contract. 5 El. c. 4. 

20. The contract is not diflolved by the death of the 
maſter ; the ſervant is obliged to ſerve the executor, and the 
executor is to pay him. Burr. Settlem. Caf. 182. 

And by the 25 G. 3. c. 43. and 25 G. 3. c. 70. certain 
duties are impoſed on ſeveral deſcriptions of male and female 
ſervants, which are to be under the management of the com- 
miſſioners of the window duties. 


SESSION OF PARLIAMENT, is the fitting of the 
parliament on the great affairs of the nation; which ſeſſion 
continues till it be either prorogued or diſſolved, and breaks 
not off by adjournment ; therefare, upon an adjournment, all 
things continue in the ſtate they were in before the adjourn- 
ment; but a prorogation puts amend to the ſeſſion: in which 
caſe, ſuch bills as are — and not perſected, muſt 
be reſumed de now (if at all) in a ſubſequent ſeſſion. 


4 Inſt. 27. | 


SESSION OF THE PEACE, is a court of record, holden 
before two or more juſtices, whereof one is of the quorum, 
for execution of the authority given to them by the com- 
miſſion of the peace, and certain acts of parliament, The 
general ſeſſions and quarter ſeſſions are not — 
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for the quarter ſeſſions are a ſpecies only of the general 
ſeſſions 3 and ſuch ſeſſions only are properly called general 
quarter ſeſſions, which are holden in the four quarters of 
the year, in purſuance of the ſtatute 2 Hen. 5. and any 
other ſeſſions, holden at any other time for the general 
execution of the juſtices authority; which, by the ſaid ſta- 
tute, they are authoriſed to hold oftener than at the times 
therein ſpecified, if need be, may be properly called 
general ſeſſions; and thoſe holden on a ſpecial occafion, for 
the execution of ſome particular branch of their authority, 
are called ſpecial ſeſſions. 2 Haw. 42. 

The juriſdiction of the quarter ſeſſions extends to the 
trying and determining all felonies and treſpaſſes whatſo- 
ever, though they ſeldom, if ever, try any greater offence 
than ſmall felonies within the benefit of clergy; their com- 
miſſion providing, that if any caſe of difficulty ariſes, they 
ſhall not proceed to judgment but in the preſence of one of 
the judges. 4 Black. 271. 


A SET-OFF, is when the defendant acknowledges the 
juſtice of the plaintiff's demand on the one hand, = on 
the other ſets up a demand of his own, to counterbalance 
that of the plaintiff, either in the whole, or in part; as if 
the plaintiff ſues for 101. due on a note of hand, the de- 
fendant may ſet off 9 J. due to himſelf for merchandize ſold 
to the plaintiff, 3 Black, 304. 

This depends on the ſtatutes 2 G. 2. c. 22. and 8 G. 2. 
c. 24. which enact, that where there are mutual debts be- 
tween the plaintiff and defendant, one debt may be ſet 
againſt the other, and either pleaded in bar, or given in 
evidence upon the general iſſue at the trial; which ſhall 
operate as payment, and extinguiſh fo much of the plaintiff's 
demand. Id. 305" 

If the ſet-off is pleaded, the defendant muſt pay the 
maining balance into court. Id. 304. 


* 


SEVERAL action, is where two or more perſons are 
ſeverally charged in any action. 

So a ſeveral covenant, is à covenant by two or more 
ſeverally z and in a deed where the covenants are ſeveral 
between divers perſons, they are as ſeveral deeds written on 


one piece of parchment, 
| Several fiery, is an excluſive right of fiſhing in a public, 
river. 


Several 
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Several inheritance, is an inheritance conveyed fo ag 
to deſcend, or come to two perſons ſeverally by moieties. 

Several tail, is that whereby land is given and intailed 
ſcyerally to two. 


SEVERALTY, eſtate in, is that which is holden by the 
tenant in his own right only, without any other perſon being 
joined or connected with him in point of, intereſt, during the 
continuance of his eſtate. 2 Black. 179. 


SEVERANCE of joint tenancy, may be made by deſtroy. 
ing any of its conſtituent wnities. 1. That of time, which 
reſpects only the original commencement of the joint eſtate, 
cannot indeed (being now paſt) be affected by any ſub- 
ſequent tranſaCtions. But, 2. The jointenants eſtate may 
be deſtroyed without any alienation, by merely diſuniting 
their poſſeſſions z and therefore, if two jointenants agree to 
part their Jands, and hold them in ſeveralty, they are no 
longer jointenants; alſo, one jointenant may, by writ of 
partition, compel another to divide. 3. By deſtroying the 
unity of title; as if one jointenant alienes and conveys his 
eſtate to a third perſon, here the jointenancy is ſevered, 
and turned into a tenancy in common. 4. By deſtroying 
the unity of interef. And therefore, if there be two 
jointenants for life, and the inheritance is purchaſed 
G or deſcends upon either, it is a ſeverance of the 
jointure. 

Severance of corn, is the cutting and carrying it off from 
the ground: and ſometimes the ſetting out the tithes from 


the reſt of the corn, is called ſeverance. 


SEWER, is a freſh water trench, or little river, de- 
fended with banks on both fides, to carry the water 
into the ſea, and thereby preſerve the land againſt in- 
undations. 

Commiſſions of ſewers are appointed under the great ſeal. 


Formerly, they were wont to be granted _ re natd at the 
pleaſure of the crown, but now at the diſcretion and nomi- 


nation of the lord chancellor, lord treaſurer, and chief 
juſtices, purſuant to the ſtatute 23 H. 8. c. 5. 3 Black, 73. 

Their juriſdiction is to overlook the repairs of ſea banks, 
and ſea walls, and the cleanſing of rivers, public ſtreams, 
ditches, and other conduits, whereby any waters arc * 
| of; 


SHE 22d 


of; and is confined to ſuch county or particular diſtrict as 
the commiſſion ſhall expreſsly name. Id. 

Their court is a court of record; and they may fine and 
impriſon for contempts, and in the execution of their duty 
may proceed by jury, or upon their own view; and may 
take order for the removal of any annoyances, or the ſafe- 
guard and conſervation of the ſewers within their commiſ- 
ion, either according to the laws and cuſtoms of Romney 
marſh, or otherwiſe at their own diſcretion. Id. 

They may alſo aſſeſs ſuch rates, or ſcots, upon the 
owners of lands within their diſtrict, as they ſhall judge 
. neceſſary; and if any perſon refuſes to pay them, the com- 
miſſioners may levy the ſame by diſtreſs of his goods and 
chattels; or they may by the ſtatute 23 Hen. 8. c. 5. ſell 
his freehold lands, (and by the 7 An. c. 10. his copyhold 
alſo,) in order to pay ſuch ſcots or aſſeſſments, Id. 14. 

But their conduct is under the control of the court of 
king's bench, which will prevent or puniſh any illegal or 
tyrannical proceedings. Id. 

To pull-down or deſtroy any lock, ſluice, floodgate, 
or other works, on a navigable river, is, by the 8 G. 2. 
. 20. made felony without benefit of clergy, And by 
46. 3. c. 12. damaging any ſuch works, is made felony and 
tranſportation for ſeven years. 


SEXTON, /egsten, ſegerſtane, . ſacriſta, is the keeper of 
the holy things belonging to the divine worſhip. He is a 
perſon A far regarded by the common law, as one who hath 
2 freehold in his office; and therefore, though he may be 
puniſhed, yet he cannot be deprived by eccleſiaſtical cenſures. 
1 Black. 395. 

Alſo a part of the office of a ſexton is digging graves. 
Caf, by Durnf. and Eaſt. vol. 3. 118. 


SHAW, a grove of trees, a wood. 


SHEEP. By the 14 G. 2. c. 6. ſtealing or killing any 
ſheep or lamb, with intent to ſteal the carcaſe, or any part 
thereof, is felony without benefit of clergy; and a reward 
of 10/. is given to the proſecutor. 

And by the 28 G. 3, c. 38. every perſon who ſhall export 
any live ſheep or lambs, ſhall forfeit 3/. for every ſheep or 
lamb, and ſhall alſo ſuffer ſolitary impriſonment for three 
months, without bail, and until the forfeiture be _ 

ut 
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but not to exceed twelve months for ſuch non-payment. 
And for every ſubſequent offence 5 J. a piece, and a like 
imprifonment for fix months, and until the forfeiture he 
paid; but not to exceed two years for the non-payment 
thereof. And all ſhips or veſſels employed therein ſtall he 
forfeited. | 


SHERIFF: 

1. SHERIFF, ſhire-reeve, the reeve, bailif, or officer of 
the ſhire, is an officer of great antiquity in this kingdom, 
He is called in Latin vice-comes, as being deputy of the earl or 
comes, to whom the cultody of the courrty was committed at 
the firſt diviſion of the kingdom into ſhires. But the earls 
in proceſs of time, by reaſon of their high employment 
and attendance on the king's perſon, not being able to tranſ- 
act the buſineſs of the county, were delivered of that burden, 
reſerving to themſelves the honour, but the labour was laid 
on the ſheriff. So that now the ſheriff doth all the king's 
buſineſs in the county; and though he be ſtill called vice 
comes, yet he is intirely independent of, and not ſubject to 
the carl; the king by his letters patent committing the cuſ- 
tody of the county to the ſheriff, and to him alone. 
1 Blact. 339. | 


2. By ſeveral ſtatutes, none ſhall be ſheriff, except he have | 


ſufſicicent land within the county to anſwer the king and his 
people, And by the militia act, 26 G. 3. c. 107. no man, 


during the time that he is acting as a militia officer, ſhall be 


obliged to ſerve the oſfice of ſheriff. Alſo an attorney is ex- 
empted from the office of ſheriff, by reaſon of his attendance 
on the courts at Weſtminſter. Burr. Mansf. 2i09. 

3. At the common law, the ſheriff was choſen by the 
county; but this was afterwards altered by ſtatute; and 
the cuſtom now is, that the great officers of ſtate, together 
with the judges, meet in the exchequer chamber, and there 
_ upon three perſons to be propoſed to the king, who 
afterwards appoints one of them to be ſheriff. 

4. At the entering upon his office, the ſheriff ſhall take 
the following oath, to be adminiſtered in purſuance of a 
writ of dedimus poteflatem : * I A. B. do ſwear, that I will 
« well and truly ſerve the king's majeſty in the office of ſhe- 
&« riff, in the county of , and promote his majeſty's 
&« profit in all things that belong to my office, as far as! 


4 legally can or may. I will truly preſerve the king's 
gally 7 Y p 


4 rights, and all that belongeth to the crown, I will not 
12 66 aſſent 


« aſſent to decreaſe, leſſen, or conceal the king's right, or the. 
« rights of his franchiſes. And whenſoever I thall have 
« knowledge that the rights of the crown are concealed or 
« withdrawn, be it in lands, rents, franchiſes, ſuits, or ſer- 
« yices, or in any other matter or thing, I will do my utmoſt 
« to make them be reſtored to the crown again; and if I 
may not do it myſelf, I will certify and inform the king 
« thereof, or ſome of his judges. I will not reſpite or delay 
« to levy the king's debts, for any gift, promiſe, reward, or 
« favour, where I may raiſe the ſame without great griev- 
« ance to the debtors. I will do right, as well to poor as 
« to rich, in all things belonging to my office. I will do no- 
« wrong to any man, for any gift, reward, or promiſe, or for 
« favour or hatred, I will diſturb no man's right, and will 
« truly and faithfully acquit, at the exchequer, all thoſe of 
« whom I ſhall receive any debts or duties belonging to the 
« crown. I will take nothing whereby the king may loſe, 
« or whereby his right may be diſturbed, injured, or delayed. 
« ] will truly return, and truly ſerve all the king's writs, ac- 
« cording to the belt of my {kill and knowledge. I will take 
'« no bailiffs into my ſervice, but ſuch as I will anſwer for, 
« and will cauſe each of them to take ſuch oaths as I do, 
« jn what belongeth to their buſineſs and occupation, I will 
« truly ſet and return reaſonable and due iſſues of them that 
« be within my bailiwick, according to their eſtate and cir- 
« cumitances, and make due panels of perſons able and ſuf- 
« ficient, and not ſuſpected, or procured, as is appointed by 
« the ſtatutes of this realm. I have not fold or let to farm, 
« nor contracted for, nor have I granted or promiſed for re- 


« ward or benefit, nor will I ſell or let to farm, or contract. 


- « for, or grant for reward or benefit, by myſelf, or any other 
« perſon for me or for my uſe, directly or indirectly, my 
« theriffwick, or any bailiwick thereof, or any office belong- 
« ing thereunto, or the profits of the fame, to any perſon or 
© perſons whatſoever, I will truly and diligently execute 


« the good laws and ſtatutes of this realm; and in all things. 


« well and truly behave myſelf in my office, for the honour 
* of the king, and the good of his ſubjeCts, and diſcharge the 
« ſame according to the belt of my {kill and power: So help 
% me God.“ 3 C. c. 15. 

5. Aſter he is ſworn, he ought at, or before the next 
county court to deliver a writ of diſcharge to the old 
ſheriff, who is to ſet over all the priſoners in the gaol, ſeve- 


rally by thgir names (together with all the writs) preciſely by 
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ew and indenture between the two ſheriffs ; wherein muſt 
be comprehended all the actions which the old ſheriff hath 
againſt every priſoner, though the executions are of record. 
And till the delivery of the priſoners to the new ſheriff, they 
remain in the cuſtody of the old ſheriff, notwithſtanding the 
letters patents of appointment, the writ of diſcharge, and the 
writ of delivery. Neither is the new ſheriff obliged to re- 
ceive the priſoners, but at the gaol only. But the office of 
the old ſheriff ceaſes, when the writ of diſcharge cometh to 
him. 3 Co. 72. | 

6. As keeper of the king's peace, the ſheriff is the firſt man 
in the county, and ſuperior in rank to any nobleman therein, 
during his office. He may apprehend and commit to priſon 
all perſons who break the peace, or attempt to break it ; and 
may bind any one in a recognizance to keep the king's peace. 
He may, and is bound ex gſicis to purſue and take all 
traitors, murderers, felons, and other miſdoers, and commit 
them to gaol for ſafe cuſtody. He is alfo to defend his coun- 
ty againſt any of the king's enemies when they come into the 
land: and for this purpoſe, as well as for keeping the peace 
and purſuing felons, he may command all the people of his 
county to attend him; which is called the poſe comitatus, or 

wer of the county; which ſummons, every perſon above 
— years of age, and under the degree of a peer, is bound to 
attend upon warning, on pain of fine and impriſonment. 
Yet he cannot exercite the office of a juſtice of the peace, for 
then this inconvenience would ariſe, that he ſhould command 
himſelf to execute his own precepts. 1 Black. 343. 

He hath juriſdiction in cauſes both criminal and civil; 
for which purpoſe he hath two courts; his tourn for criminal 
cauſes, which is therefore the king's court ; the other 1s his 
county court, for civil cauſes; and this is the court of the ſhe- 
riff himſelf. 

8. The wnder-ſheriff is appointed by the high ſheriff, be- 
cauſe he ſhall anſwer for him; and he ſhall take the like 
oath as the high ſheriff, mwutatis mutandis. 3 G. c. 15. 

The under-ſheriff uſually performs all the duties of the 
office; a very ſew only excepted, where the perſonal pre- 
ſence of the high ſheriff is neceſſary. But no under-{heriff 
ſhall abide in his office above one year; nor ſhall he practiſe 
as attorney during the time he continues in ſuch oihice, 


1 Black. 345 


— 


9. The 22 alſo are appointed by the ſheriff; and every 
halhſf, when hie gives ſecurity upon entering into his = 
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ſhall make it part of the condition of ſuch ſecurity, that he 
will deliver a copy of the clauſes in the ſtatute of 32 G. 2. 
4 28. concerning the carrying of priſoners for debt ta 
alehouſes. And he ſhall take the following oath of office, 
before a judge of aſſize or two juſtices of the peace: « L 
« A, B. ſhall not uſe or exerciſe the oſſice of bailiff corruptly 
« during the time that I ſhall remain therein, neither ſhall 
« or will accept, receive, or take, by any colour, means, or 
« device whatſoever, or conſent to the taking of any manner 
« of fee or reward of any perſon or perſons, for the impa- 
« nelling, or returning of any inqueſt, jury, or tales, in any 
4 court of record, for the king, or betwixt party and party, 
« above 25s. or the value thereof, or ſuch fees as are allowed 
« and appointed for the ſame by the laws and ſtatutes of this 
« realm, but will, according to my power, truly and indif- 
« ferently, with convenient ſpeed, impanel all jurors, and 
« return all ſuch writ or writs, touching the ſame, as ſhall 
« appertain to be done by my duty or oflice, during the time 
« that I ſhall remain in the ſaid office: So help me God.” 
27 Eliz. c. 12. 

10. By ſeveral ſtatutes, the ſheriffs have the keeping of 

ls. And in all civil cauſes, as in caſes of impriſonment 
Er debt; the ſheriff or gaoler, at the election of the party, 
ſhall be anſwerable for eſcapes ſuffered by the gaoler — if 
the gaoler ſuffer a felon voluntarily to eſcape, this, inaſmuch as 
it reacheth to life, is felony only in the gaoler ; but the ſheriff 
may be indicted, fined, and impriſoned. 1 Hale Hift. 597. 

11. Where the ſheriff levies money on a fer: facias, the 
plaintiff may have an action of debt againſt him for the mo- 
ney, becauſe it was received by him to the plaintiff's uſe, and 
the defendant is diſcharged of it; and it lies againſt his 
executors if he die. 3 Salk, 323. 

12, In cauſes where the king is party, and in cauſes 
criminal, the ſheriff or his officer _ break open a door to 
execute proceſs, after demand and refuſal to open, and ſigni- 
fying the cauſe of his coming; but not in a civil cauſe at 
the ſuit of a ſubject, unleſs where the execution is once law- 
fully begun; as where the outdoors are open, the ſheriff en- 
tering may proceed and break open inner doors. oft. 319 

13. By the 13 & 14 C. 2. c. 21. no ſheriff (except of 
London, Middleſex, Weflmorland, and towns which are coun- 
ties of themſelves) ſhall keep any tables at the aſſizes, except 
for his own family or retinue, or give any preſent to the 
judges for their proviſion, or any gratuity to their officers or 

| ſervants, 
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ſervants, nor ſhall have more than 40 men in livery, nor leſs 
than twenty in Eaglaud and twelve in Wales. 

14. By ſeveral old ſtatutes, ſheriffs are to continue in their 
office no longer than one year, except in London, Middleſes, 
and towns being counties of themſelves, and where the 
oſſice is a man's Freehold or inheritance : yet it hath been ſaid, 
that a ſheriff may be appointed during the king's pleaſure ; 
and ſo is the form of the writ. And none that hath been 
ſheriff, ſhall be ſo again within three years, if there be other 
ſufficient. I Ric. 2. c. 11. 

15. If the ſheriff ſhall die before his office ſhall be expired, 
the under-ſheriff ſhall execute the ſame in the deceaſed ſhe- 
riff's name, till a new ſheriff be ſworn; and ſhall be anſwer. 

ble for the execution thereof as the deceaſed ſheriff would 

ve been. 3 G. c. 15. 


SHIPS. Wilfully deſtroying a ſhip, with intent to pre- 
judice the inſurers ; plundering a ſhip in diſtreſs ; ſtealing 
goods of the value of 4os. from on {ſhipboard ; burning or 
deſtroying any of his majeſty's ſhipping or ſtores; are, by a 
variety of ſtatutes, made felony without benefit of clurgy. 


| SHIREMAN, was anciently the governor of the ſhire; 
the ear/ having been ſo denominated from his preſiding over, 
and having the cuſtody of the ſhire committed to him. 


_ SHOOTING at any perſon, in any dwelling-houſe or 
other place, though death doth not enſue, is feloay without 
benefit of clergy, by the black act, 9 G. c. 22. 


SHOP-BOOK, is not allowed of itſelf to be given in 
evidence for the owner; but a ſervant who made the _ 
may have recourſe to it to refreſh his memory: and if ſuc 
ſervant (who was accuſtomed to make thoſe entries) be dead, 
and his hand be proved, the book may be read in evidence. 
But by the ſtatute 7 J. c. 12. this ſpecies of evidence is con- 
fined to ſuch tranſactions as have happened within one year 
before the action brought; unleſs between merchant and 
merchant in the uſual intercourſe of trade, 3 Black. 368. 


. SHOPLIFTERS, are thoſe that ſteal goods privately out 
of ſhops ; which being of the value of 5s. though no pertou 
be in the ſhop, is felony without benefit of clergy. 


* 


SHOR- 
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-SHORTLING and MORTLING, are words to diſtinguiſh 
falle of ſneep; ſhorling being the fells aſter the flecces are 
vorn or clipped off; and murtling, the fells flead off after 
they die or are killed. | 


SHROUD.; ſtealing of it is felony; for the property 
thereof remains in the executor, or whoever was at the 
charge of the funeral. But ſtealing the corpſe itſelf, which 
has no owner, (though a matter of great indecency,) is not 
felony, unleſs ſome of the grave cloaths be ſtolen with it. 
2 Black. 419. 4 Black. 236. 


SHRUBS, deſtroying. By the 6 G. c. 36 C 48. and 
13 G. 3. c. 33. wilfully to ſpoil or deſtroy any trees, roots, 
ſhrubs, or plants, is, for the two ſirſt offences, liable to pecu- 
niary penalties z and for the third, the offender ſhall be guilty 
of felony, and tranſported for ſeven years, And if it is by 
night, the ſtealing of any of them to the value of 55. ia 
felony for the firſt offence. 


SIDESMEN, or more properly /r2d/men, are church 
officers, anciently appointed to aſliſt the churchwardens in 
making preſentments of eccleſiaſtical offences at the biſhop's 
ſynod or viſitation. By Can. go. they are to be choſen yearly 


in Eaſſer week, by the miniſter and pariſkioners, if they can 


agree; otherwiſe to be appointed by the ordinary of the di- 
oceſe. But for the moſt part this whole office is now de- 
volred upon the churchwardens. 


_ SIGNIFICAVIT, is a writ iſſuing out of chancery, upon a 
certificate given by the ordinary of a perſon's ſtanding ex- 
communicate by the ſpace of forty days, for the impriſoning 
him till he ſubmit himſelf to the authority of the church. 
And it was ſo called, becauſe ignificavit is an emphatical 
word in the writ. There are alſo ſome other writs in the 
regiſter of the ſame denomination, ſetting forth that g- 
cation had been made to the court in certain particular caſes : 
but this concerning excommunication is the writ that gene- 
rally obtains the name of a fignificavit, and is the ſame with 
that which is otherwiſe termed an excommunicato capiende. 


SIGNING, of deeds, is not of very great antiquity in this - 


kingdom, ſealing alone having been held to be ſuſſicient for 


that purpoſe ; and ſo the common ſorm of atteſting deeds, 
Vol. II. 2 « Jealed 
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« ſealed and delivered,” continues to this day, notwithſtand. 
ing the ſtatute of frauds and perjuries, 29 C. 2, c. 3 
expreſsly directe ſigning in all grants of lands, and many 
other ſpecies of deeds; in which, therefore, ſigning ſeems to 
be now as neceſſary as ſealing, though it hath been ſome. 
times held that the one includes the other. 2 Black. 306. 


SIMILITUDE of hand-writing. Though from the re. 
verſal of colonel Sydney's attainder by act of parliament in 
1689, it may be collected, that the mere ſimilitude of hand- 
writing in two papers ſhewn to a jury, without other con- 
current teſtimony, is no evidence that both were written b 
the ſame perſon ; yet, undoubtedly, the teſtimony of witneſſes, 
well acquainted with the party's hand-writing, that they 
believe the paper in queſtion to have been written by him, is 
evidence to be left to a jury. 4 Black. 358. 


SIMONY, is a corrupt contract for a preſentation to 
any benefice of the church, for money, gift, or reward. 
It is ſo called from the reſemblance it is ſaid to bear to the 
fin of Simon Magus, though the purchaſing of holy order: 
ſeems to approach nearer to his offence. It was by the 
canon law a very grievous crime; unto which, divers 
acts of parliament have added other reſtrictions. 

By one of the canons of 1603, every perfon, before his 
admiſſion to any eccleſiaſtical promotion, ſhall, before the 
ordinary, take an oath, that he hath made no ſimoniacal pay- 
ment, contract, or promiſe, directly or indirectly, by him- 
ſelf or any other, for the obtaining of the faid promotion; 
and that he will not afterwards perform or ſatisfy any ſuch 
kind of payment, contract, or promiſe, made by any other 
withont his knowledge or conſent. 

By the ſtatute 31 El. c. 6. if any perion fhall, for any 
reward or promiſe thereof, directly or indirectly give or 
beſtow any benefice with cure of ſouls, dignity, prebend, 
or living eccleſiaſtical, the ſame fhall be void, and the king 
ſhall preſent for that turn: and every perſon giving or tak- 
ing ſuch reward, ſhall forfeit double the value of one year's 
profit of the benefice: and every perſon accepting ſuch 
benefice ſimoniacally, ſhall be diſabled to have or enjoy the 
fame. 

And by the 12 Ar. fl. 2. c. 12. if any perſon, for money 
or profit, ſhall procure in his own name, or in the name of 
any other, the next preſentation to any living —— 
an 
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and ſhall be preſented thereupon, this is declared to be a ſimo- 
niacal contract. | 

General bonds of reſignation upon notice, have been 
held not to be within theſe ſtatutes; becauſe there doth 
not appear a corrupt or ſimoniacal contract in the con- 
dition; and becauſe a man may bind himſelf to reſign 
upon good and valuable reaſons; as in caſe of plurality, 
or non- reſidence, or when the patron's ſon is of age, and 
qualified to take the benefice : but if it had been for a leaſe 
of the glebe, or tithes, or a ſum of money, that had been 
within the ſtatutes. 2 Black. 680. 


SIMPLE CONTRACT : 

Drars by ſimple contract, (in oppoſition to debts by 
ſpecialty, or /pecial contract, ) are ſuch where the contract up- 
on which the obligation ariſes, is neither aſcertained by matter 
of record, nor yet by deed or ſpecial inſtrument, but by 
mere oral evidence, or by notes unſealed, which are only 
better than a verbal promiſe, by being more capable of 
proof ; whereas debts by ſpecialty are ſuch whereby the 
contract is aſcertained by deed or inſtrument under ſcal. 
2 Black. 462. 


SINE-CURE, is where there is both rector and vicar in 
the ſame church; m which caſe, the duty commonly reſts 
in the vicar, and the rectory is what is called a fine-cure. 
But no church where there is but one incumbent is proper- 
ly a ſine-cure. A church may be down, or the parith become 
deſtitute of pariſhioners; but ſtill this is not a fine-cure, 
for the incumbent is under an obligation of performing divine 
ſervice, if the church ſhall be rebuilt, or the pariſh become 
inhabited. 


SINKING FUND, is ſo denominated from its having 
dern originally deſtined to fuk and lower the national debt. 
It is a proviſion made by parliament, conſiſting of ſur- 
pluſages of other funds, appropriated for payment of the 
public debts of the nation. Many acts of parliament have 
been made for applying the growing produce thereof; and 
money is often borrowed thereupon, towards railing the pre- 
ſent ſupplies for the current ſervice. 
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SLANDER, is the defaming of a man in his reputation, 
profeſſion, or livelihood : as if a man, maliciouſly and falſely, 
utter any ſlander or falſe tale of another, which may 
either endanger him ia law, by impeaching him of ſome 
heinous crime, as to ſay that a man hath poiſoned another, 
or is perjured z or which may exclude him from ſociety, as 
to charge him with having an infectious diſeaſe ; or which 
may impair or hurt his trade or livelihood, as to call a 
tradeſman a bankrupt. Words ſpoken in derogation of a 
peer, a judge, or other great officer of the realm, which 
are called ſcandalum magnatum, are held to be {till more 
heinous; and though they be ſuch as would not be aQtion- 
able in the caſe of a common perſon, yet, when ſpoken in 
diſgrace of the great men of the realm, they amount to an 
atrocious injury, which is redreſſed by action on the caſe, 
founded on many ancient ſtatutes, as well on behalf of the 
crown to inflict the puniſhment of impriſonment on the 
llanderer, as on behalf of the party to recover damages for the 
injury ſuſtained. -Words alſo tending to ſcandalize a ma- 
giſtrate, or perſon in a public truſt, are reputed more 
highly injurious than when ſpoken of a private man. 
3 Black. 124. | 

For ſcandalous words of any of the kinds above-mention- 
ed, an action on the caſe may be had, without proving any 
particular damage; but with regard to. words that do not 
thus apparently, and upon the face of them, import ſuch de- 
famation as will of courſe be injurious, it is neceſſary that 
the plaintiff ſhould aver ſome particular damage to have 
happened; which is called laying his action with a per quad, 
as if I ſay, that ſuch a clergyman is a baſtard, he cannot 
for this bring an action againſt me, unleſs he can ſhew 
ſome ſpecial loſs by it; in which caſe, he may bring his 
aQion againſt me tor faying he was a baſtard, per quod he 
lolt the preſentation to ſuch a living. In like manner, to 
flander another man's title, by ſpreading ſuch injurious 
reports, as, if true, would deprive him of his eſtate, (as to call 
the iſſue in tail, or one who hath land by deſcent, a baſtard,) 
is actienable, provided any ſpecial damage accrues to the 
- proprietor thereby; as if he loſes an opportunity of ſelling 
the land. Il. 

But mere ſcurrility, or opprobrious words, which neither 
in themſelves import, nor are in fact attended with any 
injurious eſſects, will not ſupport an action. 80 _— 
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which concern matters merely ſpiritual, as to call a man 
heretic or adulterer, are cognizable only in the eccleſiaſtical 
court, unleſs any temporal damage enſues, which may be a 
foundation for a per quad. So words of heat and paſſion, as 
to call a man rogue and raſcal, if productive of no ill con- 
ſequence, and not of any of the dangerous ſpecies before 
mentioned, are not actionable; neither are any refleCting 
words made uſe of in legal proccedings, and pertinent to 
the cauſe in hand, a ſufhcient cauſe of action for ſlander, 
Alſo if the defendant be able to jultify, and prove the words 
to be true, no action will lie, even though ſpecial damage 
hath enſued; as if I can prove the traleſman a bankrupt, 
this will deſtroy his action; for though there may be damage 
ſuſſicient accruing from it, yet, if the fact be true, it is 
damage without an injury; and where there is no injury, the 
law gives no remedy. 41d. 

Finally, by the 21 i: c. 16. actions upon the caſe for 
ſlander, thall be brought within two years after the words 
ſpoken, and not after : and if the jury find the damages 


under 40s., the plaintiff ſhall have no more coits than 


damages. 


SLAVERY. A F/ave, or a negro, the moment he lands 
in England, falls under the protection of the laws, and fo 
far becomes a freeman. Yet with regard to any right 
which the maſter may have lawfully acquired to his perpe- 
tual ſervice, that will remain exaCtly in the ſame {tate as be- 
fore : for this is no more than the ſame ſtate of ſubjettion 
for life, which every apprentice ſubmits to for the ſpace 
of ſeven years, or ſometimes for a longer term. 1 Black. 
127. 424. 

Hence it follows, that the infamous and unchriſtian prac- 
tice of withholding baptiſm from negro ſervants, leit they 
ſhould thereby gain their liberty, is totally without founda- 
tion, as well as without excuſe. The law of England acts 
upon general and extenſive principles: it gives liberty, 
rightly underſtood, that is, protection, to a Jew, a Turk, 
or a Heathen, as well as to Chriſtians ; and it will not dif- 
ſolve a civil obligation between maſter and ſervant, on ac- 
count of the alteration of faith in either of the parties : but 
the ſlave is intitled to the ſame protection in Eugluu before 
as after baptiſm; and whatever ſervice the heathen negro 
owed of right to his American maſter, by general, not 
by local law, the fame (whatever it be) is he bound to ren- 


der when brought to England, and made a Chriſtian. 4. 425. 
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SLUICE, is a frame to keep or let out water. By 1 G. 2 
c. 19. to deſtroy any lock or fluice on any navigable. river is 
made felony, and the offender may be tranſported for ſeven 
years, 


SMUGGLERS, are thoſe perſons that conceal pro- 
hibited goods, and defraud the king of his cuſtoms on the 
ſea coaſt, by running of goods and merchandize, 

If any goods be ſhipped or landed without warrant 
and preſence of an officer, the veſſel ſhall be forfeited, 
and the wharfinger ſhall forfeit 100/., and the maſter 
or mariner of any ſhip inward bound, ſhall forſeit the 
value of the goods: and any carman, porter, or other aſſiſt. 
ing, ſhall be committed to gaol, till he find ſurety of the 
good behaviour, or until he ſhall be diſcharged by the court 
of exchequer. 13 & 14C. 2. c. 11. 

If goods be relanded after drawback, the veſſel and goods 
ſhall be forfeited ; and every perſon concerned therein ſhall 
forfeit double value of the drawback. 8 An. c. 13. 

Goods taken in at ſea ſhall be forfeited, and alſo the veſſel 
into which they are taken; and every perſon concerned 
therein ſhall forfeit treble value. 9 G. 2. c. 25. 

Veſſel hovering near the coaſt ſhall be forfeited, if under 
fifty tons burden; and the goods ſhall alſo be forfeited, or 
the value thereof. 5 G. 3. c. 43. 

Perſons receiving or buying run goods ſhall forfeit 200% 
8 G. c. 18. 

Concealer of run goods ſhall forfeit treble value. 
8 G. c. 18. 

Offering run goods to ſale, the ſame ſhall be forſeited, 
and the perſon to whom they are offered may ſeize them 
and the perſon offering them to ſale ſhall forfeit treble value. 
11 G. c. 30. 

Porter or other carrying run goods ſhall forfeit treble 
value. 9 G. 2. c. 35. 

Perſons armed or diſguiſed carrying run goods, ſhall be 
guilty of felony, and tranſported for ſeven years. 8 6. 
c. 18. 9 G..2. c. 35. And if they be three or more in com- 
pany, they ſhall be guilty of felony without benefit of clergy. 
19 G. 2. c. 34. 

An officer of the cuſtoms is liable to an action for a wrong 
ſeizure, notwithſtanding that there may be a probable cauſe. 
Str. 8 20. 


SNUFF. See Topacco, 


SOAP. 
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SOAP. By the 27 G. 3. c. 13. certain duties are im- 
poſed on all ſoap made in Great Britain, and alſo on all 
ſoap imported, and drawbacks allowed on the exportation 
thereof; as ſet forth in ſchedules annexed to the ſaid act: 
which duties, on home made ſoap, are to be under the 
management of officers appointed by the commiſſioners of 
the treaſury. 

And by the 24G. 3. c. 41. every ſoap-maker ſhall 
take out a licence annually from the oflicers of efciſe, 


SOC, /e, Sax, power or liberty to miniſter juſtice, and 
execute laws; alſo a circuit or territory wher:in ſuch power 
is exerciſed. Whence the word ca is uſed for a ſeigniory or 
lordſhip infranchiſed by the king, with the liberty of holding 
a court of ſockmen, 


SOCAGE : 

TENURE in ſocage, according to Littleton, is where the 
tenant holds his tenement of the lord by any certain ſervice, 
in lieu of all other ſervices, ſo that the ſervice be not knight's 
ſervice. Litt. ſect. 17. 

The ſervice therefore muſt be certain, in order to deno- 
minate it ſocage; as to hold by fealty and certain rent; or 
by homage, fealty, and certain rent; or by homage and 
fealty without rent; or by fealty and certain corporal ſer- 
vice; as ploughing the lord's land for a determinate number 
ci days; or by fealty only, without any other ſervice. 
2 Black. 79. 

Services originally were of various kinds; as by payment 
of a role, a pair of gilt ſpurs, a certain number of capons 
or hens, or certain buſhels of corn; and of ſome tenements, 
the ſervice was to be hangman, or executioner of perſons 
condemned in the lord's court: for in ancient time, ſuch 
olhicers were not volunteers, nor for lucre to be hired, unleſs 
they were bound thereto by tenure. 1 t. 86. And from 
hence, perhaps, came the denomination of the common hang- 
man; being an officer known and diſtinguiſhed by the 
nature of his tenure. 

The common lawyers generally derive this word from foca, 
which they ſay is an old Latin word denoting a plough ; 
but as ſervice of the plough was only one amongſt ſeveral 
other ſpecies of ſocage, Mr. Samner's etymology ſeems more 
appoſite, who derives it from the Saxon appellation for, which 
ſignifies liberty or privilege, denoting thereby a free or privi- 
leged tenure, 2 Black. 80. 
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By the ſtatute of 12 C. 2. c. 24. all the ancient 
tenures by knight's ſervice are turned into free and com- 
mon ſocage. 


SOLDIERS: 

1. THE regulations concerning the ſoldiery (excluſive of 
the militia) depend chiefly on the annual acts againſt 
— and deſertion. In the caſe of inliſting, when any 
man ſhall be inliſted, he ſhall in four days time, but not 
ſooner than twenty-four hours, be carried before the next 
Juſtice of the peace, and before him ſhall be at liberty to 
declare his diſſent to ſuch inliſting; and in ſuch caſe, on 
returning the inliſting money, and 20s. for the charges 
expended on him, he ſhall in preſence of ſuch juſtice be 
Ciſcharged ; otherwiſe, he ſhall take the oath of inliſting 
before ſuch juſtice, and by him be certified to be duly inliſt- 
ed: but if, after having received the inliſting money, he 
ſhall abſcond, or refuſe to go before ſuch juſtice, he ſhall 
be deemed to be inliſted, and may be proceeded againſt as if 
he had taken the ſaid oath, 

2. No ſoldier ſhall be arreſted and taken out of the ſervice 
for any debt leſs than 10 /. | 
3. Soldiers ſhall not be billetted except only in public 
houſes, and not in the houſe of any private perſon without 
his conſent. 

4. During the time of election of members of parliament, 
they ſhall, by order of the ſecretary at war, be removed from 
the place of election. 

5, If my officer or ſoldier ſhall kill game, without leave of 
the lord of the manor, ſuch officer ſhall forfeit 5 J., and 
for every ſuch ſoldier killing game, the commanding ofhcer 
ſhall forfeit 209. and ſuch officer, not paying, ſhall forfeit 
his commiſſion. 

6. Every officer or ſoldier who ſhall excite or join in any 
mutiny or ſedition, or ſhall not uſe his utmoſt endeavours to 
ſuppreſs the ſame, or ſhall not give immediate notice there- 
of to his commanding officer, or ſhall deſert, or liſt in any 
other regiment, or be found fleeping on his poſt, or leave 
it before relicved, or ſhall hold correſpondence with the 
enemy, or ſtrike, or uſe any violence againſt his ſuperior 


_ officer, or diſobey his lawful commands, ſhall ſuffer death, or 

fuch other puniſhment as a court martial ſhall inflict. 
7. The conſtable may take up any perſon reaſonably ſuſ- 
pected to be a deſerter, and carry him before a juſtice; and if 
it 
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it ſhall appear that he is a deſerter, the conſtable ſhall have a 
reward of 205., to be paid to him by the collector of the land 
tax of that pariſh or townſhip. 

8. After their diſcharge, ſoldiers may ſet up and uſe any 
trade in any place, (except the two univerſities,) notwith- 
ſtanding any by-law of ſuch place, and notwithſtanding their 
not having ſerved a regular apprenticeſhip to ſuch trade: 
and neither they, nor their wives or children, during the 
time they ſhall exerciſe ſuch trades, ſhall be removeable to 
their place of ſettlement, until they ſhall become actually 

chargeable. 


SOLICITOR, is a perſon employed to follow and take 
care of ſuits depending in the courts of equity. But by ſta- 
tute 23 G. 2. c. 26. a ſolicitor may be ſworn and admitted 
an attorney in the court of king's bench or common pleas; 
as by 2 G. 2. c. 23. an attorney may be ſworn and admitted 
a ſolicitor in any of the courts of equity. 


SON ASSAULT, is a juſtification in an action of 
aſſault and battery; becauſe the plaintiff made the firſt 
aſſault, and what the defendant did, was in his own de- 
fence. 


SORCERY, /ortilegium, is witchcraft or divination by 
lots. By the 9 G. 2. c. 5. all proſecutions for ſorcery, 
inchantment, or conjuration, are aboliſhed ; and any perſon 
pretending to the ſame ſhall be impriſoned for a year, ſet 
on the pillory four times in that year, and further bound to 


the good behaviour as the court thall award. 
SOULSCOT, /ymbolum anime, in the laws of king 


Canute, is uſed for a mortuary ; a payment originally volun- 
tary, given to the prieſt, ſuppoſed for the benefit of the ſoul 
of the deceaſed. 2 Black. 425. i 


SPECIAL JURY, was originally introduced in trials at 
bar, when the cauſes were of too great nicety for the 
diſcuſſion of ordinary freeholders ; or where the ſheriff was 
ſuſpected of partiality, though not upon ſuch apparent cauſe 
as to warrant an exception to him. He is, in ſuch caſes, upon 
motion in court, and a rule granted thereupon, to attend the 
prothonotary, or other proper officer, with the freeholder's 
book; and the oflicer is to take indifferently forty-eight — 
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the principal freebel lers in the preſence of the attornies on 
both ſides; who are each of them to ſtrike out twelve, and 
the remaining twenty-four are returned upon the panel, 
3 Black. 357. 

Either party is intitled upon motion to have a ſpecial ju 

ſtruck, as well at the aſſizes as at bar, he paying the extraor. 
dinary expence ; unleſs the judge ſhall in open court certify | 
upon the back of the record, that the cauſe was proper to be 
tried by a ſpecial jury. 1d. 358. 
A perſon ſerving on a ſpecial jury, ſhall not be allowed 
more than the ſum which the judge ſhall think reaſonable, 
not exceeding one guinea z except in cauſes wherein a view 
is directed. 24 G. 2. c. 18. 


SPECIAL OCCUPANT. See Pur urn vir. 
SPECIAL PLEADING, is where the defendant doth not 


traverſe or deny the whole declaration, (which is called the 
general iſſue, ) but ſets forth ſome ſpecial matter whereby to 
evade it. Special pleas, in bar of the plaintiff's demand, 
are various, according to the circumſtances of the defendant's 
caſe; as in real actions, a general releaſe or a fine, either 
of which may deſtroy and bar the plaintiff's title. Or in per- 
ſonal actions, an accord, arbitration, condition performed, 
non-aze of the defendant, or ſome other fact which precludes 
the plaintiff from his action. A juſtification is likewiſe a 
ſpecial plea in bar; as in actions of aſſault and battery, that 
the plaintiff ſtruck firſt ; in treſpaſs, that the defendant did 
the thing complained of in right of ſome office which war- 
ranted him ſo to do; or in an action of ſlander, that the 
plaintiff is as bad as the defendant repreſented him. For- 
merly, the general iſſue was ſeldom pleaded, except when 
the party meant wholly to deny the charge alleged againſt 
him; but when he meant to excuſe or palliate the charge, it 
was uſual to ſet forth the particular facts in a ſpecial plea, 
But the ſcience of ſpecial pleading having been often pervert- 
ed to the purpoſes of delay, the courts, in ſome initances, 
and the legiſlature in many more, have permitted the general 
iſſue to be pleaded, and the ſpecial matter to be given in evi- 


dence. 3 Black. 305. | 


SPECIALTY : : 
Desrs by ſpecialty, or ſpecial contract, are ſuch whereby a 
ſum of money becomes due by deed, or inſtrument under 


feal : whercas, on the contrary, debts by /imple _—_ ”= 
| uch, 
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ſuch, where the contract upon which the obligation ariſes is 
neither aſcertained by matter of record, nor yet by deed or 
ſpecial inſtrument, but by mere oral evidence, or by notes 
unſcaled, which are only better than a verbal promiſe, by be- 
ing capable of a more caſy proof. 2 Black. 465. 


SPECIFIC LEGACY, is the bequeſt of a certain parti. 
cular thing; as of a horſe, or a piece of plate, or the like; 
which, in caſe of a deficiency of aſſets, thall not abate as the 
other legacies, unleſs there ſhall not be ſufficient without it. 
2 Black. 512. : 


SPECIFIC RELIEF IN EQUTTY, is where the courts 
of law cannot give a remedy in kind, but only a recompence 
in damages; in which caſe, a court of equity will compel 
the thing itſelf ſpecifically to be performed: as in the caſe 
of executory agreements, a court of equity, inſtead of giv- 
ing damages for their non-performance, will compel them to 
be carried into ſtrict execution. 3 Black. 438. | 


SPIRITING away of men, women, or children, is a 
very heinous crime; and puniſhable by ſine, impriſonment, 
and pillory. 4 Black. 219. 


SPIRITUAL CORPORATIONS, are where the mem- 
bers thereof are intirely ſpiritual perſons ; as biſhops, arch- 
deacons, parſons, and vicars, which are /o/e corporations; ſo 
deans and chapters, as formerly abbot and convent, are bo- 
dies aggregate. 1 Black. 470. 


SPIRITUAL COURT. See Eccr.r5145TICar Cour. 


SPIRITUALTIES, guardian of, is the archbiſhop dur- 
ing the vacancy of a biſhopric; and when the archbiſhop- 
ric is vacant, the dean and chapter of his dioceſe are guardi- 
ans of the ſpiritualties, who exerciſe ali eccleſiaſtical juriſ- 
diction during the vacancy. Ai Parerg. 125. 


SPIRITUOUS LIQUORS. By the 27 G. 3. c. 13. a duty 
is impoſed on all ſpirits made in Great Britain, and alſo on 
all ſpirits imported; and drawbacks are allowed on the 


exportation thercof, as ſct forth in ſchedules annexed to the 
act, | 


And 
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And by ſeveral ſtatutes, regulations are made for the dif. 
tilling and rectifying of ſpirits, which is to be under the ma- 
nagement of the oſſicers of exciſe, 

And by the 24 G. 3. c. 41. every diſtiller and rectifier of 
ſpirits ſhall take out a licence annually, for which he ſhall 
Pay according to the contents of his ſtill, on the penalty 
of 30l. | 

And every dealer in ſpirits, not being a retailer, rectiſier, 
or diſtiller, thall take out a licence annually, for which he 
ſhall pay 5/. on the penalty of 1004. 

And by the 3o G. 3. c. 38. every retailer of ſpirits, 
ſhall take out a licence annually, for which he ſhall pay 
a ſum in proportion as his houſe ſhall be rated, under the 
19 G. 3. for impoſing a duty on inhabited houſes, on the 


penalty of 5o/. 


SPOLIATION, is a writ obtained by one of the parties 
in ſuit, ſuggeſting that his adverſary (/po/iavit ) hath waſted - 
the fruits and profits, or received the ſame, to the prejudice 
of him who ſucth out the writ. It is brought in the ſpiritual 
court, by one incumbent againſt another, where they both 
claim by one patron, and the right of patronage doth not 
come in queſtion; as if a parſon be created a biſhop, and 
hath a diſpenſation to hold his beneſice, and afterwards the 
patron preſents another incumbent, who is inſtituted and 
inducted, in this caſe the former may have a ſpoliation in 
the ſpiritual court againſt the latter, becauſe they both claim 
by one patron, and the right of patronage doth not come in 
debate; and becauſe the intruder came into poſſeſſion of the 
benefice, by the courſe of the ſpiritual law; that is, by inſti- 
tution and induction: for otherwiſe, if he be not inſtituted 
and inducted, a ſpoliation lies not againſt him, but a writ of 


treſpaſs, or an aſſize of novel difſeiſin. V. N. B. 


.SQUIBS. See FIREwonks. 


. STABBING, is a ſpecies 'of manſlaughter, which is pu- 
niſhed as murder, the benefit of clergy being taken away 
from it by ſtatute 1 Ja. c. 8. which enacts, that where one 
thruſts or ſtabs another, not then having a weapon drawn, 
or who hath not then firſt ſtricken the party ſtabbing, ſo that 
he dies thereof within ſix months after, the offender ſhall not 
have the benefit of clergy, though he did it not of malice 


aforethought. 
& | STABLE 


— — 
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STABLE STAND, fabilis flatio, is where a man is found 
at his landing in the foreſt, with a croſs or long bow bent, 
ready to ſhoot at any deer; or ſtanding cloſe by a tree, 
with greyhounds in a leaſh, ready to flip. It was an evi- 
dence or preſumption of a man's intending to ſteal the king's 
deer in the foreſt. 


STAFF-HERDING, is a right to drive cattle on a com- 
mon, gently, without hounding or other violence. 


STALLAGE, flallagium, (from the Saxon ſtal, flabulum, 
atio, is a payment for the liberty of ſetting up a ſtall in a 
fair or market. 

Of common right, every man hath liberty of coming into 
any public market or fair, to buy and ſell, without paying 
any toll, unleſs it be due by cuſtom or preſcription ; but if 
he requires any particular eaſement or convenience, as a ſtall 
in the market or fair, he muſt agree with the owner of the 
ſoil, if there be no particular ſum fixed by the cuſtom for 
ſtallage; if there is a fixed ſum, he muſt pay the ſame ac- 
cordingly. 1 Wilſon, 114. | 


STANNERIES, (from fannum, tin,) are the mines and 
works in Devonſhire and Cornwall, where tin metal is got and 
purified. The privileges of the tinners are confirmed by a 
charter 33 Ed. 1. and expounded by a private ſtatute 
co Ed. 3. and further by a public act 16 C. 1. c. 15. by 
which all labourers in and about the ſtanneries ſhall have 
the privilege of the ſtannary court while they work there, and 
may not be impleaded in any other court, for any cauſe 
ariſing within the ſtanneries ; except for pleas of land, life, 
or member. Their courts are holden before the lord warden, 
or his ſubſtitutes, and no writ of error lies from thence to any 
court at Weſtminſter. But an appeal lies from the ſteward of 
the court to the under-warden, from him to the lord warden, 
thence to the privy council of the prince of Wales, as duke 
of Cornwall, and from thence to the king. 3 Black. 80. 


STAR, { Jarrum, ) ſaid to be from an Hebrew word fhetar, 

a deed or contract, which were anciently called fars, and 
writ for the moſt part in Hebrew alone, or in Hebrew and 
Latin underneath it. And ſome are of opinion, that the 
court called the /tar-chamber had its name from _ ; 
aule 
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becaufe in that place, the ſaid ſtars or contracts were ancl- 
entl) kept. 4 Black. 266. 


STAR, cr bent, planted on the ſea coaſts in the north. 
welt parts of England, being of great uſe to preſerve the ſand 
from being blown away, and caſt upon the adjacent lands; 
a penalty of 20s. is inflicted on any perſon pulling up 
or deſtroying the ſame, by the ſtatute 15 G. 2. c. 33. 


STARCH. By the 24 G. 3. c. 41. every ſtarch-maker 
ſhall take out a licence annually, from the officers of 
exciſe. | 

And by ſeveral ſtatutes, regulations are made for the 
making of ſtarch, and duties are impoſed thereon, which 
are alſo to be under the management of the officers of 
excile. 


STAR CHAMBER, camera feellata, is ſaid to have been 


ſo called from the roof of the chamber where the court was 


holden having been anciently garniſhed with gilded ſtars, 


It was a court of very ancient original, but new modelled af. 
terwards by divers ſtatutes. It conſiſted of ſeveral of the 


lords ſpiritual and temporal, being privy counſellors, together 


with two judges of the courts of common law, without the 
intervention of any jury. Their legal juriſdiction extended 
over riots, perjury, miſbehaviour of public officers, and 
other notorious miſdemeanors. But afterwards, they ſtretch- 
ed their power beyond the utmoſt bounds of legality, vindi- 
cating all the incroachments of the crown, in granting mo- 


nopolies, in iſſuing proclamations which ſhould have the 


force of laws, in puniſhing ſmall offences, or no offences at 


all, but of their own creating, by exorbitant fines, impriſon- 
ment, and corporal ſeverities; until at laſt this court became 
ſo odious, that it was finally aboliſhed by the ſtatute 16 C. 


c. 10. 4 Black. 264. 


STATUTE has divers ſigniſications. Firſt, it ſignifies an 
act of parliament made by the king, lords, and commons in 
parliament. - Secondly, it is a ſhort writing called a ſtatute 
merchant, or ſtatute ſtaple, which are in the nature of bonds, 


and are called /atutes, as being made according to the 


form provided in certain ſtatutes or acts of parliament. 
12  - STATUTE 
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STATUTE MERCHANT, is a bond, or obligation of 


record, acknowledged before ſufficient perſons for thar pur- 
poſe appointed, ſcaled with the ſcal of the debtor and of the 
king z on condition, that if the obligor pay not the debt at the 
day, execution may be awarded upon his body, lands, and 
goods; and that the obligee may hold the lands to him, his 
heirs and aſſigns, till the debt is ſatisſied and paid. And 
during the time of being in poſſeſſion of the lands, the obligee 
hath an eſtate by /atute merchant, or is tenant by flatute nier- 
chant ; the bond or recognizance being fo called, becauſe 
it is entered into purſuant to the fature 13 Ed. 1. de merca- 


furibus. 


Statutes merchant were contrived for the ſecurity of mer- 
chants only, to provide a ſpeedy remedy to recover their 
debts; but afterwards they were uſed by others, and be- 
came one of the common aſſurances of the kingdom. 
hut now ſtatutes merchant are moſtly out of uſe. Mood. 


b. 2. c. 3. 


STATUTE STAPLE. Staple ſignifies a mart or market, 
and is that market town where the merchants are commanded 
'0 bring their goods. And a flatute flaple is a bond of record, 
acknowledged before the mayor of the ſtaple or town, in the 
preſence of one or more conſtables of the ſame ſtaple; by 
virtue of which ſtatute ſtaple, the creditor may forthwith 
have execution of the body, lands, and goods of the debtor, 


on non-payment. And then he hath an eſtate in the lands of 


fatute flaple, or is tenant in ſtatute ftaple, till the debt is paid. 
t is denominated a fatute, becauſe it is founded on the 
ſtatute 27 Ed. 3. c. 9. which ſets forth the manner of enter- 
ing into it, and of its execution. Word. b. 2. c. 1. 

There is alſo a fatute faple, improperly ſo called, being a 
recognizance in the nature of a flatute flaple, which extends the 
benefit of this mercantile tranſaction to all the king's ſubjects 
in general, by virtue of the ſtatute 23 H. 8. c. 6. 

But now ſlatute ſlaple, as well as fatute merchant, are in a 
great meaſure become obſolete. 


STERLING, was the epithet for ſilver money current 
within this kingdom, and took name from this; that there 
was a pure coin ſtamped firſt in England, by the Eafterlings, 
or merchants of Eft Germany, by the command of king 
Fobn ; and Hoveden writes it e/lerling. Inſtead of the pound 

b ſterling, 
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ſterling, we now ſay, ſo many pounds of lawful Engl 
money z but the word is not wholly diſuſed, for though we 
ordinarily ſay lawful money of England, yet in the mint they 
call it ſterling money. And when it was found convenient 
in the fabrication of money to have a certain quantity of baſer 
metal to be mixed with x & pure gold and ſilver, the word 
feerling was then introduced; and it has ever ſince been uſed 
to denote the certain proportion or degree of fineneſs, which 
ought to be retained in the reſpective coins. Lownds's Eſſay 
on Coins, 14. 


STEWS, (from the French efuver, a fove, or bath,) are 
| thoſe places which were permitted in Zng/and to women of 
a9 lewdneſs, and who for hire would proſtitute their 

ies to all comers ; ſo called, becauſe diflolute perſons are 
wont to prepare themſelves for acts of incontinence by ba- 
thing. Theſe had long continued on the bank fide in South- 
wark, but were finally ſuppreſſed by king Henry the eighth, 
by proclamation, in the 37th of his reign. 3 Iuſt. 205. 


STINT, is the proportionable part of a man's cattle, 
which he may keep upon the common. The general rule is, 
that the commoner ſhall not turn more cattle upon the com- 
mon, than are ſufficient to manure and ſtock the land, to 
which his right of common is annexed. There may be ſuch 
a thing as common without ſtint or number ; but this hath 
been very ſeldom granted; and the grantee, at this day, can- 
not grant it over. 3 Black. 239. c Raym. 407. 


STIRPES, a ſtock, is chiefly uſed in eſtimating the dif- 
ferent intereſts of the ſeveral kindred, in the diſtribution of 
an inteſtate's effects; of which kindred, ſome take per capita, 
by the heads, and ſome per ſtirpes, by the ſtocks, from which 
they have reſpeCtively deſcended : as if the next of kin to 
the inteſtate be his three brothers, A., B., and C: here his 
eſtate is divided into three equal portions, and diſtributed 
per capita, to every one an equal ſhare; but if one of thele 

rothers, A. had been dead, leaving three children, and 
another, B. leaving two, then the diſtribution muſt have 
been per /tirpes; to wit, one third to A.'s three children, 
another third to B.'s two children, and the remaining third 
to C. the ſurviving brother: yet if C. had alſo been dead 


without iſſue, then 4.'s and Þ.'s five children, being all 8 
| equa 


equal degree to the inteſtate, would take in their own 
nights per capita; to wit, each of them one fifth part. 
2 Blask. 517. n 
But in caſe of real eſtates, they do not deſcend per capita, 
but ſhall go to the lineal deſcendants in infinitum. As in the 
caſe of the three brothers abovementioned, the eſtate ſhall 
deſcend to the eldeſt fingly, and his heirs, in excluſion of the 
other two brothers and their deſcendants. 2 Black. 216. 


STOC and foovel, a forfeiture where one is taken carryin 
fſricks and pabulum out of the woods; ſtac ſignifying ſtick, 
; ſeovel, pabulum, (fodder for cattle.) 


. STOCK, a ſtump of a tree; hence ſtale, a woody ground: 

which is often added to the name of a place, as Greyſtock, 
Baſing ſtoke, Woodſtock. Hence alſo a pair of ſtocks ; an en- 
gine made of two pieces of timber, for putting the legs of 
offenders in, for the ſecuring of diſorderly perſons, and by way 
of puniſhment of divers a Wire by ſeveral acts of parlia- 
ment. Every vill is, by the common law, bound to provide 
a pair of ſtocks. 2 Haw. 73. | 


STOCK JOBBING. By the 7 G. 2. c. 8. all contracts 
upon which any premium ſhall be given for liberty to put upon, 
or to deliver, accept, or refuſe any public ſtock or ſecurity, 
or any ſhare or intereſt therein, and all wagers, and contracts 
in the nature of wagers, relating to the price of ſtock, ſhall 
be void, and the money paid thereon ſhall be reſtored, or 
wa be recovered by action with double coſts; and perſons 
making ſuch contracts ſhall forfeit 50o/. | 
And no money ſhall be given or received for compound- 
ing differences relating to ſtock not actually delivered, on pain 

100, | 

Stock ſold, and not paid for at the time agreed on, may 
*. — again, and the firſt buyer ſhall make good the 
age. 

And if ſtock be bought and not transferred, the buyer may 
purchaſe other ſtock, and recover like damage. 

And all contracts for ſtock, whereof the ſeller is not in 
actual poſſeſſion at the time, ſhall be void; and every of the 
parties ſhall forfeit 500/. and the broker 1000. 


STOLEN GOODS. By 3 V. 4. 9. if any perſon ſhall 
buy or receive any ſtolen goods, knowing them to be ſtolen, 
ol. II. 2 he 
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he ſhall be deemed an accefſary after the fact, and ſuffer ac. 
cordingly. | | : 

By 4 G. c. 11. if any perſon ſhall take money or other re. 

ward, under pretence of helping any perſon to ſtolen goods 
he ſhall, unleſs he proſecutes the felon, be guilty of 
felony, in the ſame manner as if he had ſtolen the ſaid 
oods, 

b And by the ſame ſtatute, advertiſing a reward for the re- 
turn of things ſtolen, with no queſtions aſked, or words to 
the like purport, ſubjects both the advertiſer and printer to a 
forfeiture of 50ʃ. 

By the 30 G. 2. c. 24. if any perſon who ſhall offer any 

oods by way of pawn, exchange, or ſale, ſhall not give a 
atisfactory account how he came by the ſame, or if there 
be any other reaſon to ſuſpect them to be ſtolen, the perſon 
to whom they are offered may detain him, and deliver him 
to a conſtable, who ſhall carry him before a juſtice; and if 
the juſtice ſhall find cauſe to ſuſpect that the goods were 
ſtolen, he may commit him for fx days for further exami- 
nation; and if it ſhall appear to the ſatisfaction of ſuch 
juſtice, that the ſaid goods were ſtolen, he ſhall commit the 
offender to be dealt with according to law. 


STORES: | 

1. Is any perſon having charge of the king's armour, 
ordnance, ammunition, ſhot, powder, or habiliments of 
war, or of any victuals provided for victualling the 
army, ſhall imbezzle the ſame, to the value of 20-5. ; or ſhall 
ſteal or imbezzle any of his majeſty's ſails, cordage, or 
other naval ſtores, to the like value of 207 he ſhall be 
guilty of felony without benefit of clergy: if under that 
value, he may be puniſhed by fine, impriſonment, or 
proceſs out of the exchequer. 31 El. c. 4. 22 C. 2. c. 5. 
9G. 3. c. 30. | 

2. No perſon ſhall mark any ſtores of war, or naval 
ſtores, with the king's mark; that is, cordage of three inches 
and upwards with a white thread laid the contrary way, or 
any ſmaller cordage with twine in lieu of white ay laid 
the contrary way, or any canvas with a blue ſtreak in the 
middle, or any other ſtores with the broad arrow, on pain 


of forfeiting not exceeding 200 J. 17 G. 2. c. 40. 


And the perſon in whoſe cuſtody ſuch goods or ſtores ſo 
Marked, or any timber, thick ſtuff, or plank, marked * 
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the broad arrow, ſhall be found, ſhall incur the like forfei- 
ture. 9 S 10 V. c. 41. 9G. c. 8. 

3. If any perſon ſhall, either in this realm, or in any place 
thereto belonging, ſet on fire, burn, or deſtroy, any of his 
majeſty's military, naval, or victualling ſtores, or other 
ammunition of war, or any place where the ſame ſhall be 
kept, he ſhall be guilty of felony without benefit of clergy, 
12 G. 3. c. 24. 

4. The king ſhall have power by proclamation, to pro- 
hibit the exportation of gunpowder and ſalt- petre, or any fort 
of arms or ammunition ; and if any ſuch ſhall be ſhipped 
after ſuch proclamation, the ſame ſhall be forfeited ; and the 
owner ſhall forfeit 100/. for every hundred weight of ſalt- 
petre and gunpowder; 100/. for every twenty-five arms; 
and 100/, for every two hundred weight of other ammuni- 
tion; and every perſon aſſiſting in ſhipping the ſame, ſhall 
forfeit 100 J. and treble value, and the maſter alſo ſhall for- 
feit 100/. 12 C. 2. c. 4. 29 G. 2. c. 16. 


SUBINFEUDATION, was where the inferior lords, in 
imitation of their ſuperiors, began to carve out and grant to ' 


others minuter eſtates than their own, to be held of them- 
ſelves, and were ſo proceeding downwards in infinitum, till 
the ſuperior lords obſerved, that by this method of ſubinfeu- 
dation they loſt all their feudal profits of wardſhips, mar- 
riages, and eſcheats, which fell into the hands of thoſe meſne 
or middle lords, who were the immediate ſuperiors of the 
terretenant, or him who occupied the land. This occaſioned 
the ſtatute of quia emptores terrarum, 18 Ed. 1. to be made, 
which directs, that upon all ſales or feoffments of lands, 

the feoffee ſhall hold * ſame, not of his immediate feoffor, 
but of the chief lord of the fee, of whom ſuch feoffor him- 
ſelf held it. And from hence it is holden, that all manors 
exiſting at this day, muſt have exiſted by immemorial pre- 
ſcription, or at leaſt ever ſince the ſtatute of quia emptores 
was made. 2 Black. 91. 


SUBORNATION of perjury. See PERI URr. 
SUBPCENA, ad teftificandum, is a proceſs to cauſe wits, 


neſſes to appear and give teſtimony, . commanding them, 
laying aſide all pretences and excuſes, to appear, under the 
penalty {/ub pena) of 100/., to be forfeited to the king; 


to which the Ratute 5 EI. c. 9. hath added a penalty of 10/. 
Aa 2 to 
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to the party grieved, and damages equivalent to the loſs fuf; | 


tained for want of his evidenge. A ſubpcena duces tecum, 
is to compel the witneſs to bring with him ſome writing or 
other evidence neceſſary to be produced in the cauſe. A 
ſubpoena in chancery, is a writ commanding the defendant to 
appear and anſwer the plaintiff's bill; ſo there is a ſubpœna 
to make better anſwer, ſubpœna to reply, ſubpoena to 
2 ſubpoena to hear judgment, ſubpœna for cots, and divers 
Others. 


SUBSIDY. Anciently the neceſſities of government 
were ſupplied by fifteenths and ſubſidies. A fifteenth, was 
a grant by the commons of the fifteenth part of all their 
moveable goods, for perſonal eſtate was very inconſiderable 
in thoſe days, an intire fifteenth throughout the kingdom 
being only about 29,000/.; and therefore unto this was 
ſuperadded the /ub/idy, which was an aid to be levied of every 
ſubje&t of his lands or goods, after the rate of 47. in the 
pound for lands, and 27. 8d. for goods. This ſubſidy was 
eſtimated at a medium at about 70, oool., whilſt a ſubſidy 
of the clergy (including the monaſteries) was about 20,000 /. 
But this way of taxation by fifteenths and ſubſidies being at- 
tended with many inconyeniencies, they were ſucceeded by 
the modern land tax. 


SUCCESSOR. A ſole corporation regularly cannot take 
in ſucceſſion goods and chattels, either in action, as bonds 
and recognizances z or in poſſeſſion, as leaſes for years; for 
the executors or adminiſtrators ſhall have them. And al- 
though a leaſe be made to a man and his heirs, yet it ſhall 
not go to his heirs, but to his executors. 1 nf. 46. 


SUFFERANCE, (eſtate at,) is where one comes into poſ- 
ſeffion of land by lawful title, but keeps it afterwards with- 
out any title at all; as if a man takes a leaſe for a year, and 
after the year is expired, continues to hold the premiſes 
without any freſh leave from the owner of the eſtate. Or if 
a man grants a leaſe at will, and dies, the eſtate at will is 
thereby determined; but if the tenant continue in poſſeſſion, 
he is tenant at ſufferance: and in this cafe, having come in by 
lawful title, the landlord cannot recover poſſeſſion, but by 
actual entry and legal proceſs of ejectment. But by the 4 G. 2. 
c. 28. tenants holding over, after determination of their term, 


and aſter demand made in writing, to deliver poſſeſſion, are 
8 UL rendered 
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rendered liable to pay double the yearly value. And by the 


11 G. 2. c. 19. tenants giving notice of their intention to quit, 
and not accordinly delivering up the poſſeſſion at the time in 
ſuch notice contained, are rendered liable to pay double the rent 


they ſhould otherwiſe have paid. And it hath been held, 


that under this act, the notice need not be in writing, and 
that the landlord may levy this double rent by diftre/ſs. Bur. 
Mansfield, 1603. 


SUGGESTION, is a ſurmiſe of a thing; and by magna 
charta, no perſon ſhall be put to his law, on the ſug- 
\ geſtion of another, but by lawful witneſſes. 9 H. 3. 
c. 28. 

Suggeſtions are grounds to move for prohibitions to ſuits 
in the ſpiritual courts, where they meddle with matters out 
of their juriſdiction. Though matters of record ought not 
to be ſtayed on the bare ſuggeſtion of the party, there ought 
to be an afhdavit made of the matter ſuggeſted, to induce the 
court to grant a rule for ſtaying the proceedings. 2 Lill. 
Abr. 536. 

In which caſe, the party aggrieved in the court below 
applies to the ſuperior court, ſetting forth in a ſuggeſtion 
upon record, the nature and cauſe of the complaint, in be- 
ing drawn ad aliud examen, by a juriſdiction or manner of 
proceſs diſallowed by the laws of the kingdom; upon 
which, if the matter alleged appear to the court to be ſuſh- 
cient, the writ of prohibition immediately iſſues; but if 
the point be doubtful, the court will not determine upon 


that motion, but will require the party to declare in prohi- 


bition; that is, to proſecute an action: and if upon argu- 
ment, the court ſhall be af opinion that the ſuggeſtion 
is ſuſhcient, they will thereupon grant the prohibition. 
3 Black, 113. 


SUICIDE. See FxLo DE sx. 


9UIT, ſea, {a ſequende, ) anciently ſignified the witneſſes 
or followers of the plaintiff; and to this day, the concludin 
words of the declaration are, “ and thereupon he bringe 
« ſuit,” For in former times, the law would not put the 


defendant to the trouble of anſwering the charge, till the 


_ plaintiff had made out at leaſt a probable caſe. But the ac- 
tually producing the ſuit, ſecta, or followers, is now antiquated; 
though the form thereof ſtill continues. 3 Black. 295. 

Aa 3 SUMAGE, 
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SUMAGE, toll for carriage on horſeback. 
SUMMARY roceedings, are ſuch as are directed 


particular acts of parliament, for the conviction of offenders, 
and the inflicting of certain penalties created by thoſe acts. 
In which there is no intervention of a jury, but the part 
accuſed is acquitted, or condemned, by the ſuffrage of fuck, 
perſon only as the ſtatute hath zppointed for his judge. 
Of this kind are moſt of the proceedings before juſtices 
of the peace, intended for the eaſe of the ſubject, by doing 
him ſpeedy juſtice, and not harafling the freeholders with 
frequent and troubleſome attendance. to try every minute 
offence; but hereby, withal, the ſubject is deprived of the 
benefit of that famous clauſe in the great charter, that a man 
ſhall be tried by his equals. 4 Black. 280. 


SUMMONS, is a notice given upon all writs in real 
actions; and alſo upon perſonal writs for injuries not being 
againſt the peace, for the defendant to appear in court at 
the return of the original writ; and this notice is given to 
the defendant by two of the ſheriff*s othcers called ſimmonert, 
either in perſon, or left at his houſe or land; in like man- 
ner as in the civil law, the firſt proceſs is by perſonal 
citation. 'This warning on the land, is given in real aCtions, 
by erecting a white ſtick or wand on the defendant's 
grounds; and by the ſtatute of 31 El. c. 3. it muſt alſo be 
proclaimed on ſome Sunday before the door of the pariſh 
church. 3 Black. 279. 

Alſo in ſummary convictions before juſtices of the peace, 
it is neceſſary that the party accuſed be ſummoned before he 
be condemned. 4 Black. 279. 

But the want of a ſummons in ſuch. caſe may be ſupplicd, 
if the party appears and anſwers to the charge againſt him, 
Bur. Mansf. 1786. 


SUNDAY. See Lonp's Dar. 


SUPERSEDEAS, is a writ that lies in a great many 
caſes, and ſignifies in general, a command to ſtay proceed- 
ings at law, on good cauſe ſhewn, which ought otherwiſe to 
proceed. F. N. B. FS 

When a certiorari is delivered, it is a ſuperſedeas to in- 
ferior courts below ; and being allowed, all their proceedings 


It 


afterwards are erroneous, 


C mamma ? ꝶũ N y 


If a ſheriff holds plea of 405. debt in his county court, the 
defendant may ſue for a ſuperſedeas that he do not pro- 
ceed; or after judgment, he may have a ſuperſedeas directed 
to the ſheriff, requiring him not to award execution upon 
ſuch judgment. 


SUPPLETORY OATH, in eccleſiaſtical proceedings, is 

an oath given by the judge to the plaintiff or defendant, upon 

half proof already made: this being joined to the half proof, 
ſupp/ier and gives ſufficient power to the judge to condemn 
or abſolve. This oath is diſcretionary in the judge, and 

zs only uſed where there is but what the civilians eſteem a 
ſemiplena probatio ; for if there be full proof, it is never re- 
- quired 3 and if the evidence doth not amount to a half proof, 
it is never granted, becauſe this oath is not evidence ſtrictly 
ſpeaking, but only confirmation of evidence; and if that 
evidence doth not amount to a half proof, a confirma- 
tion of it by the party's own oath will not alter the 
caſe. Strange, 80. 


SUPPLICAVIT, is a writ iſſuing out of the king's bench 
or chancery, for taking ſurety of the peace, and is common 
iſſued to the juſtices of the peace, when they are — 
from acting in the affair in their judicial capacity; and the 
juſtice who takes the recognizance, muſt make a return to the 
writ, under his hand and ſeal, ſpecifying his compliance, 
But this writ is ſeldom uſed ; for when application is made 
to the ſuperior courts, they uſually take the recognizance 
there. And indeed a peer or peereſs cannot be bound in any 
other place than the court of king's bench or chancery. 


4 Black. 253. 
SUPPOSITITIOUS BIRTH. See VENTRE INSPICIENDO, 


SUPREMACY. The papal incroachments upon the 
king's ſovereignty in this realm having anciently obtained 
great ſtrength and long continuance, it at length became 
neceſſary to aſſert and vindicate the king's ſupreme authority, 
by ſeveral acts of parliament ; declaring, that the ſupremac 
of the crown of England in matters eccleſiaftical is a — 
indubitable right of the crown; that this kingdom is an 
abſolute empire and monarchy, conſiſting of one head which 
is the king, and of a body conſiſting of ſeveral members, 
which the law divides into two parts, the clergy and laity, 
ö 1 both 
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both of them next and r under God, ſubject and 
obedient to the head. And finally, it hath been thought 

roper to ſubſtitute by authority of parliament a recognition 
S oath of the king's ſupremacy, ſpecifying that no foreign 


prince, prelate, ſtate, or potentate, hath or ought to have 


any juriſdiction, power, ſuperiority, pre-eminence, or 
authority, eccleſiaſtical or ſpiritual, within this realm. 
1 Black. 368. | 


SURCHARGE, an overcharge ; as where a man puts 
more cattle upon the common than he hath a right to do, he 
is ſaid to ſurcharge the common. In which caſe, he that 
ſurcharges doth an injury to the reſt of the owners, by de- 
priving them of their reſpective portions, or at leaſt contract- 
ing them into a ſmaller compaſs. 'The uſual remedies for 
ſurcharging are either by diſtraining ſo many of the beaſts 
as are above the number allowed, or elſe by an action of 
treſpaſs ; both which may be had by the lord; or by a ſpe- 
cial action on the caſe for damages; in which any commoner 
may be plaintiff, 3 Black. 237. 


SURETY, is the bail or pledge for any perſon, that he 
ſhall do or perform ſuch a thing; as ſurety for the peace is 
the acknowledging a recognizance or bond to the king, 
taken by a competent judge of record, for keeping the king's 
peace. And this ſurety of the peace, cvery juſtice of the 
peace may take and command by a twofold authority: 
firſt, as a miniſter, commanded thereto by an higher autho- 


rity: as when a writ of /upplicavit, directed out of the 


chancery or king's bench, is delivered to him: ſecondly, asa 
judge, and by virtue of his office derived from the commiſſion 
of the peace. Dall. c. 116. 


SURREBUTTER, is the replication or anſwer of the 
plaintiff to the defendant's rebulter. 


SURREJOINDER, is the plaintiff's anſwer to the de- 
fendant's rejoinder. Firſt, the plaintiff declares his cauſe of 
action; to this the defendant puts in his plea, unto which the 
plaintiff may offer a replicatien, then the defendant brings his 
rejoinder, unto which the plaintiff replies by a /urrejornder ; 
and ſometimes the caufe goes on to a rebutter and fur- 
rebutler, 


* 
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SURRENDER, is properly a yielding up of an eſtate 
for life or years, to him that hath an immediate eſtate in re- 
verſion or remainder; herein the eſtate for life or years may 
merge or drown,by mutual agreement between them. 1 1.337. 

There is alſo a ſurrender of cuſtomary eſtates holden by 
copy of court roll; in which caſe the word ſurrender is ſo 
neceſſary, that it cannot be ſupplied by any other word of 
conveyance. Theſe ſurrenders are of ſeveral ſorts, accord 
ing to the ſeveral cuſtoms of manors. In fome manors, 
where a copyholder ſurrenders his tenement, he holds a little 
rod in his hand, which he delivers to the ſteward or bailiff, 
according to the cuſtom of the manor, to deliver it over to 
the party to whoſe uſe the ſurrender was made, in the name 
of ſeiſin, and from thence they are called tenants by the 
virge. In ſome manors, inſtead of a wand, a ſtraw is uſed, 
and in other manors a glove z and always the cuſtom of the 
place is to be obſerved. Cotes Copyb. 103, 4. 


SURVIVORSHIP, is where two perſons or more are 
ſeiſed of a joint eſtate of inheritance, for their own lives, 
or for the life of another perſon, or are jointly poſſeſſed of 
any chattel intereſt ; in which caſe the intire tenancy, upon 
the deceaſe of any of them, remains to the ſurvivors, and at 
length to the laſt ſurvivor. And the ſame law is as to things 

erſonal. They cannot indeed be veſted in coparcenary, 
3 they do not deſcend from the anceſtor to the bel 
which is neceſſary to conſtitute coparceners. But if a horſe, 
or other perſonal chattel, be given to two or more, they are 
jointenants thereof; and unleſs the jointure be ſevered, the 
ſame doctrine of ſurvivorſhip ſhall take place as in eſtates of 
lands and tenements. But for the encouragement of huſ- 
bandry and trade, it is held, that a ſtock on a farm, though 
occupied jointly, and alſo a ftock uſed in a joint under- 
taking, by way of partnerſhip in trade, ſhall be conſidered as 
common, and not as joint property; and there ſhall be no 
ſuch ſurvivorſhip therein. 2 Black. 183. 399. 


SUSPENSION, is an eccleſiaſtical cenſure, and is of two 
ſorts; one relating ſolely to the clergy, the other extcnding alſo 
to the laity, That which relates ſolely to the clergy, is ſuſpen- 
ſion from office and benefice jointly, or from office or beneſice 
ſingly, and may be called a temporary degradation, or depriva- 
tion, or both. The other ſort of ſuſpenſion which extends alſo 
to the laity, is ſuſpenſion ab ingreſſis ecclgſſa, or from the _— 
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of divine ſervice, and receiving the holy ſacrament ; which 
= therefore be called a temporary excommunication, 
G. 1047. 


SUS? PER COLL'. When a criminal is attainted upon 
His trial, it is uſual for the judge to ſign the calendar or liſt 
of the priſoners? names, with their ſeparate judgments, in 
the margin. As, for a capital felony, it is written oppoſite 
the priſoner's name, „let him be hanged by the neck ;” 
which, when the proceedings were in Latin, was © /uſpendatur 
per collum ;” or in the more abbreviated form © /us per coll,” 


4 Black. 403. 
SUSPICION. It hath been held by ſome, that a juſtice 


of the peace cannot apprehend a felon on bare ſuſpicion ; 
but it ſeems to be the better opinion, that a juſtice may iſſue 
a warrant to apprehend a perſon ſuſpected of felony, though 
the original ſuſpicion be not in himſelf, but in the party that 
prays the warrant, becauſe he is a competent judge of the 
probability offered to him af ſuch ſuſpicion, But it is fitting 
\\ to examine upon oath the party requiring a warrant, as well 
to aſcertain that there is a felony or other crime actually 
4 committed, without which no warrant ſhould be granted as 
| alſo to prove the cauſe and probability of ſuſpecting the par- 
{ ty, againſt whom the warrant is prayed. 4 Black. 290. 
e cauſes of ſuſpicion which are generally agreed to 
Juitify the arreſt of an innocent perſon for felony, are, (1.) 
ing found in ſuch circumſtances as induce a ſtrong pre- 
ſumption of guilt; as being found in I of any part 
of goods ſtolen, without giving a probable account of coming 
honeſtly by them; (2.) abſconding ; (3.) being found in com- 
\ pany of known offenders, or of perſons of ſcandalous repu- 
tation; (4.) living an idle, vagrant, and diforderly life, with- 
out having any viſible means to ſupport it; (5.)being purſued by 
hue and cry; he if a felony 1s done, and one is purſued upon 
hue and cry, who is not of ill fame, nor ſuſpicious, yet he may 
be attached and impriſoned by the law of the land. But ge- 
nerally, no ſuch cauſe of ſuſpicion, as the above mentioned, 
will juſtify an arreſt, when in truth no ſuch crime hath 
been committed, unleſs it be in the caſe of hue and cry, 


2 Haw. 76. 


1 SWAINMOTE court, in foreſts, is holden before the ver- 
Aerers as judges, by the ſteward of the ſwainmote, thrice in 
| every 
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every year; the ſweins or freeholders within the foreſt com- 
poſing the jury. Unto this court all the freeholders in the 
foreſt owe ſuit and ſervice. And all the officers of the foreſt 
are to appear at every ſwainmote ; alſo out of every town and 
village in the foreſt, four men and a reeve. The juriſdiction 
of this court is, to inquire into the oppreſſions and grievances 
committed by the officers of the foreſt ; and to receive and 
try preſentments certified from the court of attachments 
againſt the offenders in vert and veniſon, 


SWANS. It is felony to take any ſwans that are lawfully 
marked, though they be at large. Dall. c. 156. 

And if they be unmarked, yet if they be domeſtical or tame, 
that is, kept in a moat, or in a pond near to the dwelling houſe, 
to ſteal ſuch is alſo felony. 1d. 

But if ſwans that are unmarked ſhall be abroad, and ſhall 
attain to their natural liberty, then the property of them is loſt; 
and fo long, felony cannot be committed by taking them. 1. 

And yet ſuch unmarked and wild ſwans the king's officers 
may ſeize for the king's uſe, by his prerogative. Alfo the 
king may grant them, and conſequently another may pre- 
ſcribe to have them, within a certain place or precinct. Id. 

Swans may be eſtray, which no other fowl can be. 
Kitch. 86. 

Taking ſwans eggs out of the neſt is puniſhable by im- 
priſonment for a year, and fine at the diſcretion of the court, 
11 H. 7. c. 17. 


SWEARING. By the 19 G 2. c. 21. (which act is to be 
read by the miniſter in every church and chapel, four times 
in the year, on the Sundays next after Lach- day, Midſummer, 
Michaelmas and Chriſtmas ) every labourer, ſoldier, or ſailor, 
28 curſing or ſwearing, ſhall forfeit 1s. every other 
perſon, under the degree of a gentleman, 27. and every 
gentleman or perſon of ſuperior rank, 5s. ; to the poor of the 
pariſh : on a ſecond conviction, double; and for every ſub- 
ſequent offence, treble ; with all charges of conviction : 
and, in default of payment, ſhall be committed to the houſe 
of correction for ten days, unleſs he be a ſoldier or ſailor, 
who ſhall, inſtead thereof, be ſet in the ſtocks for the. firſt 
offence one hour; and for any number of offences whereof 
he ſhall be convicted at one and the ſame time two hours. 
And any juſtice of the peace may convia him on his own 
hearing, or the teſtimony of one witneſs ; and any _—_ 
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ble, or peace officer, on his own hearing, may apprehend 
and carry him before a juſtice. 


SWEETS. By the 24 G. 3. c. 41. every maker of ſweets 
for ſale, ſhall take out a licence annually, from the officers 
of exciſe. And by the 30 G. 3. c. 38. every retailer of 
ſweets or Britiſh- made wines ſhall alſo take out a licence an- 
nually in like manner. | 
And by the 27 G. 3. c. 13. a duty is impoſed on all made 


wines or ſweets, made in Great Britain for ſale, which is to 
be paid by the maker thereof. 


SYLVA CADUA ; wood under twenty years growth 
coppice wood. | | 


SYNGRAPH, from ow, together, and ypagpy to write,) was 


a deed, bond, or writing, under the hand and ſeat of both 


parties. Formerly, when deeds were more concife than at 
preſent, it was uſual to write both parts on the ſame piece of 
archment, with the word fngraphus in large letters written 
tween them; through which the parchment being cut, one 
part thereof was delivered to each party; and theſe being 
matched and tallied together, proved their authenticity. 


SYNOD, a meeting or aſſembly of eccleſiaſtical per- 
ſons concerning religion; of which there are four 
kinds : 1. A general or univerſal ſynod or ' council, where 
biſhops of all nations meet. 2. A national ſynod, of the 
clergy of one nation only. 3. A provincial ſynod, where 
eccleliaſtical perſons of a province only aſſemble, 4. A dio- 
ceſan ſynod, of thoſe of one dioceſe. 


SYNODALES TESTES, were anciently perſons ſum- 
moned out of every pariſh to appear at the epiſcopal /ynods, 
and there azteff or make preſentment of the diſorders of the 
clergy and people. They were in after- times a kind of im- 
panelled jury, conſiſting of two, three, or more perſons in 
every pariſh, who were upon oath to preſent all heretics and 
other irregular perſons. And theſe in proceſs of time be- 
came ſtanding officers in ſeveral places, efpecially in great 
Cities, and from hence were called {ynod/men, and by corrup- 
tion fedeſmen : they are alſo ſometimes called gue/imen, from 
the nature of their office, in making inquiry Age” of. 

| euces. 


fences. But, for the moſt part, this whole office is now 
devolved upon the churchwardens. Ken. Par. Ant. 649. 
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Tar : 


I. Origin of eftates tail. 

2. What may or may not be intailed, 

3. 25 the ſeveral kinds of intail. 

4. Incidents of intail. 

5. Intail, how barred or deſtroyed. 

6. Tenant in tail after poſſubility of iſſue extinct. 


1. Origin of eſtates tail. 


By the common law all inheritances were fee ſimple, 
which were divided into two ſorts ; fee ſimple abſolute, and 
fee ſimple conditional. Litt. ſ. 13. 

A conditional fee at the common law was, a fee reſtrained 
to ſome particular heirs, excluſive of others; as, to the heirs 
of a man's body, by which only his lineal deſcendants were 
admitted, in excluſion of collateral heirs; or, to the heirs 
male of his body, in excluſion both of collaterals, and lineal 
females alſo. It was called a conditional fee, by reaſon of the 
condition expreſſed or implied in the donation of it, that if 
the donee died without ſuch particular heirs, the land 
ſhould revert to the donor. For this was a condition annexed 
by law to all — whatſoever, that on failure of the heirs 
33 in the grant, the grant ſhould be at an end, and 

e land return to its ancient proprietor. 2 Black. 6. 2. c. 7. 

Now, with regard to the condition annexed to theſe fees by 
the common law, it was held, that ſuch a gift (to a man and 
the heirs of his body) was a gift upon condition, that it 
ſhould revert to the donor, if the donee had no heirs of his 
body; but, if he had, it ſhould then remain to the donee. 
It was therefore called a fee ſimple, on condition that he had 
iſſue. Now, it is to be obſerved, that when any condition 
is performed, it is thenceforth intirely gone; and the thing, 
to which it was before annexed, 5 abſolute, and 
wholly unconditional ; ſo that, as ſoon as the grantee hath 
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any iſſue born, his eſtate was ſuppoſed to become abſbjute, 
by the performance of the condition; at leaſt for theſe three 
purpoſes : Firſt, to enable the tenant to aliene the land, and 
thereby to bar not only his own iſſue, but alſo the donor, of 
his intereſt in the reverſion. Secondly, to fubje& him to 
forfeit it for treaſon, which he could not do till iſſue born, 
longer than for Hs own life. Thirdly, to impower him to 


charge the land with rents, commons, and certain other in- 


cumbrances, ſo as to bind his iſſue, 1d. ; 
However, if the tenant did not in fact aliene the land, the 
courſe of deſcent was not altered by this performance of the- 
condition; for if the ifſue had afterwards died, and then the 
tenant, or original grantee, had died, without making any 
alienation ; the land, by the terms of the donation, could 
deſcend to none but the heirs of his body, and therefore, 
in default of them, muſt have reverted to the donor. Id. 
For which reaſon, in order to ſubject the lands to the or- 
dinary courſe of deſcent, the donees of theſe conditional fees 
ſimple, took care to aliene as ſoon as they had performed the 
condition by having iſſue; and afterwards repurchaſed the 
lands, which gave them a fee ſimple abſolute, that would 
deſcend to the heirs general, according to the courſe of the 
&mmon law. And the judges gave way to this kind of 
finefſe, by reaſon of the inconveniences which attended 
theſe limited inheritances, in order thereby to ſhorten their 
duration. Ill. Wes? | 
But on the other hand, the nobility, who were willing to 
perpetuate their poſſeſſions in their own families, in order to 
put a ſtop to. this practice, procured the ſtatute of We/t- 
minſter the ſecond, 13 Ed. 1. ft. 1. c. 1. (commonly called 
the ſtatute de donis conditionalibus ) to be made; which pays 
2 greater regard to the private will and intention of the 
donor, than to the propriety of ſuch intention, or any 
public conſideration whatſoever. By which it is enacted as 
follows : | 
« Concerning tenements that many times are given up 
et condition, that is to wit, where any giveth his land to any 


„ man and his wife, and to the heirs begotten of the bodies 


« of the ſame man and his wife, with ſuch condition ex- 
« preſſed, that if the ſame man and his wife die without 
& — of their bodies between them begotten, the land ſo 
&« given ſhall revert to the giver or his heir; alſo in caſe 
cc where one giveth land to another, and the heirs of his body 
iſſuing, it ſeemeth hard to the givers and their heirs, on 
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« their will being expreſſed in the gift is not obſerved; in 
« which caſes, after iſſue begotten and born between them, 
« (to whom the lands were given under ſuch condition,) 
« heretofore ſuch feoffees had power to aliene the land fo 
« given, and to diſinherit their iſſue of the land, contrary to 


« the minds of the givers, and contrary to the form ex- 


« preſſed in the gift; and further, when the iſſue of ſuch 
« feoffee is failing, the land ſo given ought to return to the 
« giver or his heir, by form of the gift expreſſed in the deed, 
« though the iſſue (if any were) had died, yet by the deed 
« and feoffment of them to whom the land was ſo given upon 
4 condition, the donors have been barred of their reverſion, 
« which was directly repugnant to the form of the gift: it is 
« ordained, that the will of the giver, according to the form 
«in the deed of gift manifeſtly expreſſed, ſhall be from 
« henceforth obſerved ; ſo that they to whom the land was 
« given under ſuch condition, ſhall have no power to aliene 
« the land ſo given, but that it ſhall remain unto the iſſue 
« of them to whom it was given after their death, or 
« ſhall revert to the giver or his heirs, on failure of ſuch 
« jſſue.“ 

Upon the conſtruCtion of this act, the judges determined 
that the donee had no longer a conditional fee ſimple, which 
became abſolute, and at Nis own diſpoſal, the inſtant any 
iſſue was born; but they divided the eſtate into two parts, 
leaving in the donee a new kind of particular eſtate, which 
they denominated a fee tail, (from the French word tauller, 
to cut, foraſmuch as the heirs general are thereby cut off,) 
and veſting in the donor the ultimate fee ſimple of the 
land, expectant on the failure of iſſue; which expeQ- 
| a e we now call a reverſion. 2 Black. 


2. What may or may not be intailed. 


TENEMENTS is the only word uſed in the ſtatute, which 
comprehends not only all corporeal inheritances, that are or 
may be holden, but alſo all incorporeal inheritances iſſuin 
out of any of thoſe inheritances, or concerning, or annex 
to, or which may be exerciſed with the ſame, though they 
be not in tenure; therefore all theſe without queſtion 
may be intailed; as rents, eſtovers, commons, or other 
profits whatſoever, granted out of land; or uſes, 2 
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dignities, which concern lands or certain places, may be 
intailed within the ſaid ſtatute, becauſe all theſe ſavour of 
the realty. 1 Ist. 19, 20. 5 

But if the grant be of an inheritance merely perſonal, or 
to be exerciſed about chattels, and is not iſſuing out of land, 
nor concerning any land, or ſome certain place; ſuch inhe- 
ritances cannot be intailed, becauſe they ſavour nothing of the 
realty : in theſe, the grantee hath a fee conditional, as they 
were. before the ſtatute ; and by his grant or releaſe, he may 
bar his heir, as he might have done at the common law 
for that, in theſe caſes, he is not reſtrained by the ſaid 
ſtatute. Id. . | 

So a grant of an annuity to a man and the heirs of his 
body is void; ſo alſo a leaſe for years, for the chattel can- 
not be turned to an inheritance. But it is commonly af. 
ſigned in truſt, that the truſtees ſhall permit the iflue in 
tail to receive the profits, which is an intail in effect. 
4 Inf. 87. p 

A copyhold cannot be intailed by virtue of the ſtatute ; but 
by ſpecial cuſtom of the manor, it may be limited to the heirs 

of the body. 2 Black. ibid. en 


3. Of the ſeveral kinds of intaik | 


* EsTaTes tail are either general or ſpecial. Tail general is, 
where lands are given to one and the heirs of his body begotten ; 
which is called rail general, becauſe, how often ſoever ſuch 
donee in tail be married, his iſſue in general by all and every 
ſuch marriage is, in ſucceſſive order, capable of inheriting 
the eſtate tail by force of the gift, becauſe that every ſuch 
iſſue is of his body begotten. Litt. /ef. 14. 

In the ſame manner it is where lands are given to a wo- 
= man, and to the heirs of her body, although ſhe hath divers 
= huſbands, yet the iſſue which ſhe may have by every 
| huſband may inherit as iſſue in tail by force of this gift; 

and therefore ſuch gifts are called general tails, Liti. 
—_. | 

\ Tenant in ail ſpecial is, where lands are given to a man 
and to his wife, and to the heirs of their taus bodies begotten ; 
in this caſe, none ſhall inherit by force of this gift, but thoſe 
\that be procreated between them two. And it is called 
ſpecial tail, becauſe if the wife die, and he taketh another 
wife, and they have iſſue, the iſſue of the ſecond — 
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mall hot inherit by force of this gift; nor alſo the iſſue 
of the ſecond huſband, if the firlt huſband die. Lit. 
fett. 16. 

Eſtates, either in general or ſpecial tail, may be further di- 
vided into tail male, or tail female ; as if lands be given to a 
man and his heirs male of his body begotten, this is an eſtate in 
tail male general ; but if to a man and the heirs female of his 
body on his preſent wife begotten, this is an eſtate in tail female 
ſpecial. And in caſe of an intail male, the heirs female ſhall 
never inherit, nor any derived from them; nor, on the other 
hand, the heirs male, in caſe of a gift in tail female. Thus 
if the donee in tail male hath a daughter, who dies leaving a 
ſon, ſuch grandſon, in this caſe, cannot inherit the eſtate 
tail; for he cannot derive his deſcent wholly by heirs male. 
And as the heir male. muſt convey his deſcent wholly by 
males, ſo muſt the heir female whoily by females. And 
therefore, if a man hath two eſtates tail, the one in tail 
male, the other in tail female, and he hath iſſue a daugh- 
ter, which daughter hath iſſue a ſon ; this grandſon can ſuc- 
ceed to neither of the eſtates, for he cannot convey his 
deſcent wholly either in the male or female line. 2 Black. 
Ibid. | | 

In gifts in tail, the word her: is as neceſſary as in a fee 
ſimple; and the word bd, (or other words that amount to 

it,) makes the tail, and may be reſtrained to males or fe- 
males of the body. But a gift to heirs male or heirs female, 
is a fee ſimple, becauſe it is not limited to what body. 
1 Inft. 20. 26, 27. 

But in a will, the word body is not abſolutely neceſſary, 
in order to make an intail ; but it may be ſufficient, if it be 
to one and the ie, or the children of his body, or the like: 
for in making his will, a man hath not always opportunity to 
conſult with able counſel. 1 Int. 27. 

If lands are given to a man and his wife, and to the heirs 
of the body of the man, the huſband hath an eſtate in general 
tail, and the wife an eſtate for life ; becauſe the word herrs 
relates generally to the body of the huſband. And if the 
eltate is made to the huſband and wife, and to the heirs of 
the body of the wife by the huſband begotten, there the wife 
hath an eſtate in ſpecial tail, and the huſband for term of 
life; becauſe the word heirs relates to the body of the wife to 
be begotten by that particular huſband. But if lands are given 
to huſband and wife, and to the heirs of their two bodies, 
both of them have an eſtate in ſpecial tail; becauſe the word 
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ire, or the inheritance, is not limited td one more than ts 
the other. Therefore by obſerving to whom the word heir: 
relates, whether to both or one of them, it may be ſeen where 
the inheritance is lodged. Lut. ſect. 26. 28, | 


4. Incidents of intail. 
Tux incidents to a tenancy in tail under the ſtatute aſore- 
ſaid, are chiefly theſe : 1. t a tenant in tail may commit 


waſte on the eſtate tail, by felling timber, pulling down 
houſes, or the like, without being impeached, or called to 
account for the ſame. 2. That the wife of tenant in tail 
ſhall have her dower or thirds of the eſtate tail. 3. That the 
Huſband of a female tenant in tail may be tenant by the cur» 
16% of the eſtate tail. 2 Black. ibid. 5 


5. Intail how barred or deſiroyed. 


Tae inconveniences ariſing from the ſaid ſtatute de donir, 
by degrees became intolerable. Children grew diſobedient, 
when they knew they could not be ſet aſide; farmers were 
ouſted of their leaſes by tenant in tail; for if ſuch leaſes had 
been valid, then under colour of long leaſes, the iſſue might 
in effect have been difinherited ; creditors were defrauded of 
their debts, for if tenant-in tail could have charged his eſtate 
with their payment, he might have defeated his iſſue by 
m ing it for as much as it was worth; reaſons were en- 
couraged, as eſtates tail were not liable to be forfeited longer 
— the tenant's life; and innumerable latent intailt were 

uced, to deprive purchaſers of the lands they had fairly 
ught. But as the nobility were always fond of this family 
law, (as it may very properly be ſtyled,) there was little hope 
of procuring the repeal of it by the legiſlature. And there- 
fore the application of fictitious recoveries was given way to 
by the judges, and at laſt in the 12 Ed. 4. ſolemnly declared 
to be a ſufhicient bar of an eſtate tail. By the 4 Hen. 7. c. 24. 


and 32 Hen. 8. c. 36. a fine was declared to be ſufficient to 


bar an eſtate tail. By the 26 Hen. 8. c. 13. eſtates tail are 
made ſubject to be forfeited for treaſon. By the 32 Hen. 8. 
c. 28. leaſes made by tenant in tail for twenty-one years, or 
three lives, (under certain reſtrictions,) are allowed to bind 
the iſſue. By the 33 Hen. 8. c. 39. eſtates tail are rendered 
liable to be charged for payment of debts due to the crown, 
by record or ſpecialty. And by the 21 F. c. 19. they 


are 


are ſubjected to be ſold for the debts contracted by a 
bankrupt. | 

Eſtates tail being thus by degrees unfettered, are now re- 
duced again to almoſt the ſame ſtate, even before iſſue born, 
as conditional fees were in at the common law, after the con- 
dition was performed by the birth of iſſue. I. 


6. Temant in tail ofter poſſibility of iſſue extin@, 


TEXANT in tail after poſſibility of iſſue extinct, is where 
one is tenant in ſpecial tail, and a perſon, from whoſe bod 
the iſſue was to ſpring, dies without iſſue z or having left 
iſſue, that iſſue becomes extinct : in either of theſe caſes, 
the ſurviving tenant in ſpecial tail becomes tenant in tail 
after poſſibility of iſſue extinct. 2 Black. ubi ſupra, 


TALES, (Tat.) is uſed in the law for a ſupply of men 
{mpanelled on a jury and not appearing, or on their appear- 
ance challenged and diſallowed; when the judge upon mo- 
tion orders à ſupply to be made by the ſheriff of one or 
more ſuch perſons preſent in court, to make up a full 


urys 

: Tales are of two ſorts: tales de circumſtantibus, and a 
decem tales. Tales de circumſtantibus, is where a full jury doth 
not appear at n+ prius, or ſo many are challenged that there 
is not a full jury ; then on the prayer of the plaintiff's or de- 
fendant's counſel, the judge will grant this za/es, which the 
ſheriff returns immediately in court. A decem tales, is when 
a full jury doth not appear on a trial at bar, and is a writ to 
the ſheriff to return ten ſuch as the other : on a trial at bar, 
the court cannot grant a tales de circumſtantibus, but will grant 
a decem tales, returnable in ſome convenient time, the ſame 
term, to try the cauſe. 2 Lill. Abr. 552. 

A tales is not to be granted where the whole jury is chal- 
lenged; but the whole panel, if the challenge be made good, 
is to be quaſhed, and a new jury returned; for a tales con- 
fiſts but of ſome perſons to ſupply the places of ſuch of the 
Jurors as were wanting of the number of twelve, and is not 
to make a new jury. Id. 


TALLAGE, cometh of the French word tailler, to ſhare 
or cut out a partz and figuratively is underſtood, when the 
king or any other hath a ſhare or part of the annual revenue 
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his lands, or puts any charge or burden upon another: ſo ag 
zallage is a general word, and includes all ſubſidies, taxes, 
tenths, ſifteenths, impoſitions, or other burdens or charge 
put or ſet upon any man. 2 ft. 532. 


TANNER. Py the 24 C. 3. c. 41. every tanner ſhall 


take out a licence annually from the officers of exciſe. 


TARE and TRET. Tare is an allowance in merchan. 
[| dize, made to the buyer, for the weight of the box, bag, or 
1 calks, wherein the goods are packed; and ret is a conſidera- 
[| tion in the weight, for waſte in emptying and re-ſelling the 

| | goods, by duſt, dirt, breaking, or the like. 
41 / 


| | i TAWER. By 24 C. 3. c. 41. every tawer ſhall take out 
4 | a licence annually from the oſſicers of exciſe. | 


j TEA. By the 27 G. 3. c. 13. a duty is impoſed on all 
tea imported, according to the price at which the ſame ſhall. 
be fold at the public ſales of the Eaſt India company. And 

by ſeveral ſtatutes, regulations are made reſpeCting the 
| importing, ſtoring, exporting, and true manufaCturing of 
| tea, which is to be under the management of the officers of 
14 the cuſtoms and exciſe. And by the 20 G. 3. c. 53. every 
4 perſon who ſhall trade in or fell any tea, ſhall take out a li- 
| cence annually from the officers of exciſe, 


TEMPLARS, were an order of knights, ſo called from 
1 having their firſt reſidence in ſome apartments adjoining to 
the Temple at Jeruſalem. They were inſtituted in the year 
[| 1118. Their buſineſs was to guard the roads for the ſecu- 
[| rity of pilgrims in the Holy Land. They came into England 
| in the reign of king Stephen,; and in a little time obtained 
1 great poſſeſſions, ſo that at length their wealth and power 
1 were thought too great : they were accuſed of horrid crimes, 
and every where impriſoned ; their eſtates were ſeized, and 
their order finally ſuppreſſed by pope Clement the fifth, in the 
year 1312. 


| 

| | 
1 TEMFPORALTIZES, of a biſhop, are all ſuch things as 

| the biſhops have by livery from the king, as caſtles, manors, 

| lands, tenements, and ſuch other certainties, of which the 

| king is anſwered during the vacation. Jatf. c. 40. 


. And 


And upon the filling of a void biſhopric, not the new 
biſhop, but the king, by his prerogative, has the temporal. 
ties thereof, from the time that the ſame became void, 
to the time that the new biſhop ſhou!d receive them from the 
king. 4d. 

This revenue of the king was anciently very conſiderable z 
but now, by a cuſtomary indulgence, it is almoſt r-4uced 
to nothing : for at preſent, as ſoon as the new bthop is 
conſecrated and confirmed, he uſually receives from the 
king the reſtitution of his temporalties intire and un- 
touched; and then, and not ſooner, he has a fee ſimple 
in his biſhopric, and may maintain an action for the profits, 


I Black. 283. 
TENANT HOLDING OVER. See Svrrrraxce. . 
TENANT TO THE PRACIPE, is he againſt whom 


the writ of precipe is. brought, in ſuing out a common 
recovery, and muſt be the tenant, or ſeized of the 


freehold, 
TENANT AT WILL. See WILL, TENANT AT. 


TENDER : 

A Max may fender money in purſes or bags, without 
ſnewing or telling the ſame ; for he doth that which he 
ought ; namely, to bring the money in purſes or bags, 
which is the uſual manner to carry money in; and then it is 
the part of him who is to receive it, to put it out and tell it. 
1 Int. 208. 

He that pleads a tender at the time and place, and no one 
there to receive, muſt ſhew at what time of the day he 
was there, and how long he ſtaid; for he ought to ſhew 
that he has done all that could be done on his part to accom- 
pliſh what by his agreement he was bound to do: and if the 
payment is mentioned to be on ſuch a day, he ought to ſhew 
that he continued ready to pay at the laſt inſtant of that day 
ſo long as a man can ſee to count money. 2 Salk. 624. | 

After tender and refuſal of a debt, if the creditor will 
haraſs the debtor with an action, it is requiſite for the de- 
fendant to acknowledge the debt, and plead the tender; 
adding, that he has always been ready, and {till is ready, to 
diſcharge it; for a tender by the debtor, and refuſal by the cre- 
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ditor, will in all caſes diſcharge the coſts, but not the debt 
itſelf ; though in ſome particular caſes the creditor will to. 
tally loſe his money. 3 Black. 303. 

[ſ an obligation of 1001. be made, with condition for the 
payment of gol. at a day, and at the day the obligor tender 
the money, and tlie obligee refuſes the ſame, yet in an 
action of debt upon the obligation, if the defendant plead 
tender and refuſal, and that he is yet ready to pay the 
money, and tender the ſame in court; if the plaintiff will 
not then receive it, but take iſſue upon the tender, and 
the ſame be found againſt him, he hath loſt the money for 
ever. 1 Inft. 207. | 

But if a man be bound in two hundred quarters of 
wheat, for delivery of one hundred quarters, he ſhall not 
plead that he is ſtill ready to deliver them; for 
are periſhable goods, and it is a charge for the obligor to keep 
them. Id. 

So if a man make an obligation of 100 l., with condition 
for delivery of corn, timber, or the like, or for the per- 
formance of an award, or doing of any act, this is colla- 
teral to the obligation; that is to ſay, is not parcel 
of it, and — — a tender and reſuſal is a perpetual 
bar. 1d. | 

And in ſuch caſes the obligor is not bound to carry the 
corn, timber, or the like, about, and ſeek the obligee; but 
the obligor, before the day, muſt go to the obligee, and know 
where he will appoint to receive it, and there it muſt be de- 
livered. 1 I. 210. 

Payment of money into court is a kind of tender; which 
is done by paying into the hands of the proper officer of the 
court, as much as the defendant acknowledges to be due, 
together with the coſts already incurred, in order to pre- 
yent the expence of any farther proceedings. And if, afteg 
the money is paid in, the plaintiff proceeds in his ſuit, it 
is at his own peril; for if he doth not prove more due 
than is ſo paid into court, he ſhall be nonſuited, and pay the 
defendant's coſts: but he ſhall ſtill have the money ſo paid in, 
for that the defendant hath acknowledged to be his due. 
3 Black. 304, 

And where money is paid into court, ſo much is order- 
ed by the court to be ſtruck out of the declaration, Bur. 
Mangfe 1773. 
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TENEMENT, in its vulgar acceptation, is applied onl 
to houſes and other buildings ; but in its hs — 
and legal ſenſe, it ſignifies every thing that may be holden, 
ided it be of a permanent nature, whether it be of a 
ubſtantial, or of an unſubſtantial and ideal kind. Thus 
frank-tenement, or frechold, is applicable not only to lands 
and other ſolid objects, but alſo to offices, rents, commons, 
and the like; and, as lands and houſes are tenements, ſo 
is an adyowſon a tenement; and a franchiſe, an office, a 
right of common, a peerage, or other property of the like 
unſubſtantial kind, are all of them, legally ſpeaking, tene- 
ments. 2 Black. 17, 


TENENDUM (to hold) in deeds, was formerly uſed to 
ſignify the tenure by which the eſtate granted was to be 
holden; as to hold by knight's ſervice, in burgage, in free 
ſocage, and the like. But all theſe being now reduced to 
free and common ſocage, the tenure is not uſually ſpecified. 
Before the ſtatute of quia emptoret, 18 Ed. 1. it was alſo 
ſometimes uſed to denote the lord of whom the land ſhould 
be holden ; but the ſtatute directing all future purchaſes to 
hold, not of the immediate grantor, but of the chief lord 
of the fee, this uſe of the tenandum hath been alſo anti- 
quated, though for a long time after we find it mentioned 
in ancient charters, that the tenements ſhall be holden of 
the chief lords of the fee; but as this expreſſed nothing more 
than the ſtatute had already provided for, it graduaily grew 
out of uſe. 2 Black. 298. But in ſeveral cuſtomary manors, 
it is uſual to ſet forth of whom the land is to be holden, and 
by what ſervices, 


TENOR, in caſe of a libel, imports a tranſcript or copy 
of the part in diſpute ; and to ſay according to the purport, is 
not ſufficient in caſe of a proſecution, 


TENTHS, were anciently a temporary aid granted by par- 
liament, and was the real tenth of all the moveables belong- 
ing to the ſubject; ſuch moveables, or perſonal eſtate, being 
much leſs conſiderable then, than what they are at preſent. 
The clergy alſo, in their convocations, granted the tenth of 
all their eccleſiaſtical livings. 


TENURE, is the manner whereby lands or tene- 
ments are holden, or 1 that the tenant owes 
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to his lord. And there can be no tenure without ſms 
ſervice, for the ſervice makes the tenure. 1 1. 1. 93. 


TERM, terminus, is a limitation of time, as an eſtate 
ſor term of life; a term day for payment of rent: but more 


particularly it is uſed to ſignify the time wherein the courts 


of law at Weſiminſter are open for all that complain of 
wrongs or injuries, and ſeek their right by courſe of law. 
Of theſe terms there are four in every year, denominated 
from ſome feſtival or ſaint's day immediately preceding; 
namely, the terms of St. Hilary, of Zaſter, of the Hel 
Trinity, and of St. Michael. : 

There are in each of theſe terms ſtated days, called days in 
bank; that is, days of appearance in the court of common 
pleas, called uſually bancum, or commune bancum, to diſtin- 
guiſh it from bancum regis, or the court of king's bench, 
They are generally at the diſtance of about a week from each 
other, and regulated by ſome feſtival of the church. On ſome of 
theſe days in bank, all original writs muſt be made returnable, 
and therefore they are generally called the returns of that 
term. 3 Black. 277. | 

'The fut return in every term is, properly ſpeaking, the 
firſt day in that term; and thereon the court ſits to take 
eſſoigns, or excuſes, for ſuch as do not appear according to 
the ſummons of the writ; wherefore this is uſually called 
the gn day of the term. But the perſon ſummoned hath 
three days of grace, beyond the return of the writ, in which 
to make his appearance; and if he appears on the fourth 
day incluſive, guarto die poft, it is ſuſſicient. Therefore, at 
the beginning of each term, the court doth not fit for 
diſpatch of buſineſs till the fourth day, and in Trinity 
8 by ſtatute 32 H. 8. c. 21. not till the ſixth day. 
Id. 278. | 7 

All the term, in conſtruction of law, is accounted but as 
one day to many purpoſes; for a plea that is put in the laſt 
day of a term, is a plea of the firſt day of the term; and 
a judgment on the laſt day of the term is as effectual 
as on the firſt day: and for this reaſon, the judges 
may alter their judgments at any time during the ſame 
term. i 


TERRETENANT, is he who has the legal property and 
poſſeſſion of the land in truſt for him to whoſe uſe the land 
was granted. 

| TEST 
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TEST ACT, is an act of parliament, 25 C. 2. c. 2. for 
preventing papiſts from ae appointed to offices in the 
{tate z whereby it is enacted, that every perſon who ſhall be 
admitted to ay office, civil or military, ſhall, within three 
months after his admiſſion, receive the ſacrament of the 
Lord's Supper, according to the uſage of the church of Eng- 
land, in ſome public church on the Lord's-day immedi- 
ately after divine ſervice and ſermon. And in the court 
where, in purſuance of ſuch promotion, he takes the oaths 
of allegiance, ſupremacy, and abjuration, he ſhall, at the 
ſame time, deliver a certificate of ſuch his having received 
the ſacrament, under the hands of the miniſter and church- 
wardens, and make proof of the truth thereof by two wit- 
neſſes: and he ſhall alſo at the ſame time make and ſubſcribe 
the declaration againſt tranſubſtantiation (which is empha- 
tically called the %%. 


TESTAMENT, is a voluntary diſpoſition of what one 
would have to be done, concerning his goods and chattels, 
real and perſonal, after his deceaſs; with the appointment 
of an executor. For which, ſee WiLLs. ; 


TESTATUM CAPIAS, is a writ in perſonal actions, 
where the defendant cannot be arreſted upon a capias in the 
county where the action is laid, but is returned nen inventus 
by the ſheriff; then this writ ſhall be ſent out into any 
other county where ſuch perſon is thought to be, or to have 
wherewith to ſatisfy ; and this is termed a Zeffatum, by reaſon 
the ſheriff hath fie that the defendant was not to be 
found in his bailiwick. But it is now uſual, for ſaving 
trouble, time, and expence, to make out a te/fatum capias 
at the firſt, ſuppoſing a former capias to have been granted, 
which in fact never was. And this fiction being beneficial 
to all parties, is readily acquieſced in, and is become the ſet- 
tled practice. 3 Black. 283. 


TESTE, is a word generally uſed in the laſt part of all 
writs, wherein the date is contained, which runs teffe meipſo, 
if it is argpriginal writz or gfe the lord chief juſtice, if a 


judicial one. 


THEFTBOTE, (from the Saxon words theft, and bote, 
boot, or amends,) is where one not only knows of a _ 
ut 
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but takes his goods again, or other amends, not to proſecute, 


1 Haw. 125. 
This is frequently called compounding of fetony ; and for- 
merly was held to make a man an acceſſary; but is now 
unithed only by fine and impriſonment. Id. = 
But the bare taking of one's own goods again, which have 
_ * is no offence, unleſs ſome favour be ſhewed to the 


THIRDBOROUGH. When the kingdom was firſt di. 
vided into hundreds and tithings, an officer was ſet at the 
head of each tithing in the nature of conſtable, called the 
Feagdborough but whereas, in ſome places, only one head. 
borough was ſet over three tithings, he was therefore called 
the thirdboroughᷣ. | 


THOROUGH TOLL, is when a town preſcribes to have 
toll for ſuch a number of beaſts, or for every beaſt that 
goeth through their town, or over a bridge ar ferry, main- 
tained at their coſt. Terms of the Law. 

And this requires a conſideration-to be ſhewn, to ſupport 
the demand of it, becaufe it is againft common right; 
for there is a difference between preſcriptions for private 
rights, and preſcriptions that affect the public: in the for- 
mer caſe, a conſideration may be implied; but in the 
latter, a ſufficient conſideration muſt be proved. Bur, 
Mangf. 1402. | | 


THORP, Sax. a village. 


THREATENING LETTER. If any perſon ſhall ſend 
any letter threatening to accuſe any other perfon of a crime 
. — with death, tranſportation, pillory, or other in- 

ous puniſhment, with a view to extort money from him, 
he ſhall be puniſhed at the diſcretion of the court, with fine, 
impriſonment, pillory, whipping, or tranſportation, 30 G. 2. 
c. 24. 
And if any perſon ſhall ſend any letter threatening to kill 
any of the king's ſubjects, or to fire their houſes, out- 
houſes, barns, ſtacks of corn or grain, hay or ſtraw, he 
ſhall. be guilty of felony without benefit of clergy. 9 G. 
c. 22. 27 G. 2. c. 15. 


TILES. 


"TILES. By the 27 G. 3. c. 13. ſeveral duties are impoſed 
on tiles made in Great Britain: and by ſeveral ſtatutes 
regulations are made for the true making of tiles, and tlie 
ſurveying thereof by the officers of exciſe, 


TIMBER TREES, are properly oak, aſh, and elm. In 
ſome particular countries, by local cuſtom, other tree 
being commonly there made uſe of for building, are confi. 
dered as timber. 2 Black. 28. Of theſe, being part of the 
freehold, larceny cannot be committed; but if they be ſever- 
ed at one time, and carried away at another, then the ſtcal- 
ing of them is larceny. And by ſeveral late ſtatutes, the 
ſtealing of them, in the firſt inſtance, is made felony, 
or otherwiſe ſubject to a pecuniary forfeiture, 4 Black. 


233. 247. 


TIME. If one binds himſelf to another to pay a ſum of 
money, and doth not ſay at what time, the obligation is 
good, and the money is to be paid preſently; that is, in con- 
venient time. And yet, in caſe of a condition of a bond or 
obligation, there is a diverſity between a condition of an obli- 
gation which concerns the doing of a tranſitory a without 
limitation of any time, as payment of money, delivery of 
writings, or the like, for there the condition is to be per- 
formed preſently, that is, in convenient time; and when, by 
the condition of the obligation, the act that is to be done to 
the obligee is of its own nature /ca/, for there the obligor 
(no time being limited) hath time during his life to perform 
it, as to make a feoffment, or the like, if the obligee doth 
not haſten the ſame by requeſt. 1 1. 208. 

When the obligor, {roffor, or feoffee, is to do a ſole act or 
Jabour, as, for inſtance, to go to Rome, in ſuch caſe he hath 
time during his life, and cannot be haſtened by requeſt. 
And ſo it is if a ſtranger to the obligation or feoffment were 
to do ſuch an act, he hath time to do it at any time 
during his life. 14d. 


TIPSTAFF, an officer appointed by the marſhal of the 
court of king's bench to attend upon the judges, with a 
kind of rod or foff tipped with filver, to take priſoners into 
- cuſtody, | 


TITHES : 


1. Trruxs are the tenth part of the increaſe yearly ariſing 


and renewing from the profits of lands, the ſtock upon 
| | lands, 
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lands, and the perſonal induſtry of the inhabitants. And 
hence they are vſually divided into three kinds; predial, mixt, 
and perſonal. Predial tithes are ſuch as ariſe merely and 
immediately from the ground ; as grain of all ſorts, hay, 
wood, fruits, herbs; for a piece of land or ground being 
called in Latin, predium, (whether it be arable, meadow, or 
poaſture, ) the fruit or produce thereof is called predial, and 
conſequently the tithe payable for ſuch annual produce is 
called a predial tithe. Mixt tithes are thoſe, which ariſe not 
immediately from the ground, but from things immediately 
nouriſhed by the ground ; as by means of goods depaſtured 
thereupon, or otherwiſe nouriſhed with the fruits thereof; 
as colts, calves, lambs, chickens, milk, cheeſe, eggs. Per- 
ſonal tithes, are ſuch as do ariſe by the honeſt labour and in- 
duſtry of man, employing himſelf in ſome perſonal work, 
artifice, or negotiation; being the tenth part of the clear gain, 
after charges deducted. Wat/. c. 59. | 

2. Tithes, with regard to value, are divided into great and 
ſmall : great tithes; as corn, hay, wood: ſmall tithes ; as 
the prædial tithes of other kinds, together with thoſe that 
are mixt and perſonal. | 


3. Tithes of common right belong to that church within 


the precincts of whoſe pariſh they ariſe, But one parſon 
may preſcribe to have tithes within the pariſh of another; 
and this is what is called a portion of tithes. G13/. 663. 

The reaſon whereof may be, the lord of a manor's hay- 
ing his eſtate extending into what is now apportioned into 
diſtinct pariſhes; for there were tithes before the preſent 
diſtribution of pariſhes took place. 

Tithes in extraparochial places, that is, within the compaſs 
of no certain pariſh, belong to the king ; and he may grant 
them to whomſoever he pleaſes, 

4. Of things that are 2 nature, no tithe ſhall be paid; 
therefore no tithe is due for fiſh taken out of the ſea, or out 
of a river, unleſs by cuſtom ; ſo neither for the ſame reaſon 
is any tithe due of deer, conies, or the like. But if the 
tithe thereof be due by cuſtom, it muſt be paid. 2 I. 651. 

Of barren land, converted into tillage, no tithe ſhall be paid 
for the firſt ſeven years : but if it be not barren in its own 
nature, as if it be woodland grubbed and made fit ſor tillage, 
tithes ſhall be paid preſently ; for woodland is fertile and not 
barren. Id. 655. | 

Glebe lands, in the hands of the parſon, ſhall not pay tithe 
to the vicar; nor being in the hands of the vicar, ſhall they 
pay tithe to the parſon; becauſe the church ſhall not pay 
. ; tithe 


tiche to the church. But if the parſon lets his rectory, re- 
ſerving the glebe lands, he ſhall pay the tithes thereof to 
to his lefſee. Gig. 661, | . 

5. Exemptions from tithes are of two kinds; either to be 
exempted from paying any tithes at all, or from paying 
tithes in kind. The former is called de non decimando: the 
latter, de modo decimandi. | 

6. Preſcription de nan decimands is, to be free from the 
paymeyt of tithes, without any recompence for the ſame, 
Concerning which, the-general rule is, that no layman can 
preſcribe in non decimands ; that is, to be diſcharged - abſo- 
lutely of the payment of tithes, and to pay nothing in lieu 
thereof; unleſs he begin his preſcription in a religious or 

eccleſiaſtical perſon. But all ſpiritual perſons, as Liſhops, 
deans, prebendaries, parſons, and vicars, may preſcribe ge- 
nerally in non decimando. 1 RolPs Abr. 653. 

7. A modus decimandi, commonly called by the ſingle name 
of modus only, is, where there is by cuſtom a particular man- 
ner of tithing different from the general law of taking tithes 
in kind, This is ſometimes a pecuniary compenſation, as ſo 
much an acre for the tithe of land: ſometimes it is a com- 
penſation in work and labour; as that the parſon ſhall have 
only the twelfth cock of hay, and not the tenth, in conſider- 
ation of the owner's making it for him: ſometimes in lieu 
of a large quantity, when arrived to greater maturity; as a 
couple of fowls in lieu of tithe eggs, and the like. Any 
means, in ſhort, whereby the general law of tithing is al- 
tered, and a new method of taking them is introduced, is 
called a modus decimandi, or ſpecial manner of tithing. 
2 Black. 29. ; 

8. To make a modus or preſcription good, ſeveral qualifi- 
cations are requiſite, As firſt, it muſt be ſuppoſed to have 
had a reaſonable commencement, as that at the time of the 
compoſition the modus was the real value of the tithes, 
though by the decreaſe in the value of money, it is now be- 
come much leſs. 

It muſt be ſomething for the par/on's benefit : therefore 
the finding ſtraw for the body of the church, the finding a 
rope for a bell, the paying 5s. to the pariſh clerk, have been 
adjudged not to be good. But it is a good modus to be diſ- 
charged, that he hath been uſed time out of mind to employ 
the profits for the repair of the chancel, for the parſon hath 
a benefit by that. , 

N . 


_— ———— —— — 


: — 
— — 


— 


— 


* 
— —. 


— — — 


— 


* 5 — — 
— — — — — — — N 
— — 
- 3 3 


— - 


364 22 


It muſt not be one tithe paid in lieu of another ; as it muſt 
not be to pay tithes of other kinds, to be diſcharged of the 
tithes of dry cattle, and muſt not be ſo much for every cow 
and calf, for the tithe of herbage. | 

It muſt be ſomething in its kind different from the thing 


that is due ; and therefore a load of hay in lieu of tithe hay, 


or certain ſheaves of corn for all tithes of corn, is not a good 
preſcription. _ | 

A modus muſt be certain: ſo a preſcription to pay a penny, 
or thereabouts, for every acre of land, is void for the uncer- 
tainty. And heretofore it was held, that if a preciſe day of 
«(5a is not alleged, the modus ſhall be ill; but now it is 


Iden, that where an annual modus hath been paid, and no 


certain day for the payment thereof is limited, the ſame ſhall 
be due and payable on the laſt day of the year, 

A modus muſt be ancient; and therefore if it is any 
thing near the value of the tithe, it will be ſuppoſed 
to be of late commencement, and for that reaſon will be 
ſet aſide, 

It muſt be durable, for the tithe in kind being an inhe- 
ritance certain, it is reaſonable that the recompence for it 
ſhould be as durable ; for which reaſon, a certain ſum to 
be paid by the inhabitants of ſuch an houſe hath been ſet 
aſide, becauſe the houſe may go down, or none may in- 
habit it. | | 

It muſt be conſfant and without interruption; for if 
there have been frequent interruptions, no cuſtom or 
preſcription can be obtained. But after it hath been once 
duly obtained, a diſturbance for ten or tweuty years ſhall not 
deſtroy it. 

9. When a common is divided and incloſed, a modus 
Mil only extend to ſuch tithes as the common yielded before 
incloſure ; ſuch as the tithes of wool, lambs, or agiſt- 
ment; but not to the tithes of hay and corn, which 
the common, whilſt it was common, did never produce. 
Burr. Mansf. 1375. 

10. The parſon cannot come himſelf and ſet out his tithes, 
without the conſent of the owner; but he may attend and 
ſee it ſet out; yet the owner is not obliged to give him notice 
when he intends to ſet it out, unleſs it be by ſpecial cuſtom, 
14. 1891. 

11. After it is ſet out, the care thereof, as to waſting or 


ſpoiling, reſts upon the parſon, and not upon the owner ws 
3 the 
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the land; but the parſon may ſpread, dry, and prepare his 
corn, hay, or the like, in any ccuvenient place upon the 

ound, till it be ſufficiently weathered and fit to be carried 
into the barn. | 

12. And he may carry his tithes from the ground, either 
by the common way, or ſuch way as the owner of the land- 
uſes to carry away his nine parts. 

If the parſon ſuffers his tithe to ſtay too long upon the 
land, the owner may diſtrain the ſame as doing damage; or 
he may have an action upon the caſe : but he cannot put in his 
cattle and deſtroy the corn or other tithe, for that would be 
to make himſelf judge what ſhall be deemed a convenient 
time for taking it away. L. Raym. 189. 

13- In the eccleſiaſtical court, the parſon may ſue for 
and recover the tithes themſelves, or an equiyalent for the 
ſame, and alſo double value. In the courts of common law, 
he cannot recover the tithes themſelves, but may ſue for and 
recover treble value, which is tantamount to the tithes, and 
double value in the eccleſiaſtical court. 

But it rarely happens, that tithes are ſued for at all in 
the eccleſiaſtical court; for if the defendant pleads any 
cuſtom, modus, compoſition, or other matter, whereby the 
right of the tithe comes in queſtion, this takes it out of the 
juriſdiction of the eccleſiaſtical judges ; for the law will not 
ſuffer the exiſtence of ſuch a right to be decided without the 
verdict of a jury. | | 

But where the tithes are any thing conſiderable, they are 
frequently ſued for in the courts of equity. 

Small tithes, not exceeding the yalue of 40s. and Quakers 
tithes, great or ſmall, not exceeding the value of ol. may 
be recovered before the juſtices of the peace. 


TITHING. Anciently, for the better conſervation of the 
peace, and more eaſy adminiſtration of juſtice, m_ hun- 
dred was divided into ten diſtricts or tithings, conſiſting of 
ten men with their families; and at the head of each tithing 
was appointed an oſſicer, called the tithingman, being much 
of the nature of what is now called the conflable, 


TITHINGMAN, was anciently at the head of the tithing 
or decennary, which conſiſted of ten men with their fami- 
lies, and is now in the nature of conſtable. But, in ſome 
places, there is both a tithingman and conſtable, where the 


tthingman is as it were a deputy to execute the office in the 
conſtable's 
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conſtable's abſence: but there are ſome things which a con- 
ſtable hath power to do, that tithingmen cannot intermeddle 
with ; for the conſtable may do whatever .the tithingman 
may do; but not on the contrary, the tithingman not having 
an equal power. with the conſtable. But in places where 
there 1s no conſtable, the office and authority of tithingman 
ſcems to be all oue under a different name. 


TITLE, BUYING OF. It is an high offence at common 
law ro buy or ſell any doubtful title to diſputable lands, to 
the intent that the buyer may carry on the ſuit, which the 
ſeller doth not think it worth his while to do; all wlych prac. 
tices ought by all means to be diſcountenanced, as manifeſtly 
tending to oppreſſion. 1 Flaw. 261. 

And by ſtatute 32 H. 8. c. 9. no perſon ſhall { or pur- 

chaſe any pretended right or title to land, unleſs the vendor 
hath received the profits thereof for a year before ſuch grant, 
or hath been in actual poſſeſſion of the land, or of the rever- 
ſion or remainder; on pain that both purchaſer and vendor 
ſhall cach forfeit the value of ſuch lands to the king and the 
proſecutor. 
When a perſon will recover any thing from another, he 
muſt make out and prove a better title than the other hath ; 
otherwiſe it will not be enough to deſtroy his title. For it is 
not allowed for the party to forſake his own title, and fly 
upon the other's; for he muſt recover by his own ſtrength, 
and not by the other's weakneſs. Hob. 103. 


' TOBACCO AND SNUFF. No perſon ſhall plant any 
tobacco, on ſorfeiture thereof; and alſo 121. for every rod 
or pole. 12 C. 2. c. 34. 15 C. 2. c. 7. 

And by the 29 G. 3. c. 68. every manufacturer of, or 
dealer in tobacco or ſnuff, ſhall take out a licence annually 
from the officers of exciſe. 

And by ſeveral ſtatutes, regulations are made reſpecting 
the manufacturing of tobacco and ſnuff, which are alſo put 


under the management of the officers of exciſe. 


TOFT, a meſſuage, or rather a place or piece of ground 
where a houſe formerly ſtood, but is decayed or caſually 
burned, and not rebuilt. 


4 


TOLERATION, act of. Sce D1isSENTERS, 
Eo TOLL 


TOLL, tolnetum, ſignifies generally a payment in m 

and fairs, for goods fold — _ 
But there are alſo divers other kinds of tolls: as, 

Turn toll, where toll is paid for beaſts that are driven to 
be ſold at market, and return unſold. 

Toll travers, where one claimeth to have toll for every 
beaſt that traverſeth, or is driven over his ground. 

Thorough toll, where a town preſcribes to have toll for 
every beaſt that goeth Zhrough the town, or over a ferry, or 
bridge, maintained at their coſt. 

There is alſo in-tall and outetoll, mentioned in ancient 
charters. 

Toll muſt have a reaſonable cauſe of commencement, as in 
conſidergtion of repairs or the like; otherwiſe the franchiſe 
is illegal and void. 2 Black, 38. | 


To TOLL AN ENTRY, is to defeat or take away the 
right of entry into lands and tenements, 


TOLT, is a precept from the ſheriff for removing a writ 
of right from the court baron into the county court; and is 
ſo called, becauſe it takes ( tollit) the cauſe out of the court 
of the lord of the manor. And from the county court it may 
be removed into the king's courts, by writ of pone or recordari 
facias, at the ſuggeſtion of either party that there is a defect 
of juſtice. 


TOMBSTONES. See MonumenTs. 


TONNAGE, tunnage, a duty on goods imported or ex- 
ported, at the rate of ſo much a ton. 


TOR, Sax. a mount or hill, 


TORRALE, (from torreo, to * or dry, ) a kiln or 
malt-houſe. So ſecta ad torrale, was ſuit to the lord's kiln, 
with a prohibition to the tenants to dry their corn or malt 
elſewhere. | 


TORT, from the Latin, tortus, is a French word for in- 
jury or wrong; as de ſon tort, of his own wrong. It is pro- 
perly called fort, becauſe it is wreffed or crooked. So tort 


raſor, is a wrong doer or treſpaſſer. 0 | 
F Vo. II. , Cc TOURN. 
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'TOURN. The ſheriff”s tourn is the king's court of record, 
holden before the ſheriff, for the redreſling of common griey. 
ances within the county. 2 Haw. 55. 

And becauſe the ſheriff did go in circuit twice every year, 
throughout every hundred within the connty, it was called 
the tourn, which ſignifies a circuit or perambulation. 
2 Inſt. 70. : 

The times for performing this perambulation are to be 
within a month alter Zaſter, and a month after Michaelmas. 
At which courts, all perſons, (except peers, clergvmen, 
tenants in ancient demeine, and thoſe who have hundreds or 
leets of their own,) being above the age of twelve years, 
are bound to attend, in order to make inquiry of all 
common grievances, and to take the oath of allegiance to the 
king. | 
The eſtate to qualify a juryman in the tourn, is 209. a year 
ſrechold, or 26s. 8d. cuſtomary or copyhold. 

It ſeems to be ſettled, that a diſtreſs is incident of common 
right to every fine and amerciament in the tourn, and that 
the offender's goods may be diſtrained in any lands within the 
precinct of the court, or in the highway; and that the goods 
diſtrained may be fold; or the fine may be recovered by 
aclion of debt. 2 Haw. 60, 1. | 

But the ſheriff by ſeveral ſtatutes is reſtrained from trying 
indictments found in the tourn ; but he muſt deliver them to 
the next ſeſſion of the peace. Since which reſtrictions, the 
buſineſs of the tourn hath declined, and is now almolt 
wholly devolved upon the quarter ſeſſions. W 


TOUT TEMPS P RIB T, is a plea to an action, whereby, 
after tender and refutal of a debt, the defendant acknow- 
ledges the debt, and pleads the tender; adding, that he has 
always been ready, tout temps priſt, and ſtill is ready, wncore 
priſt, to diſcharge it. For a tender by the debtor, and refu- 
ſal by the creditor, will diſcharge the coſts, though not the 


debt itſelf, 3 Black. 303. 


OWN, villa, or vicus, was a precinct anciently of ten 
ſamilies, upon which account they are ſometimes called 
/ithings. There ought to be in every town a petty conſtable, 
or tithingman, or both. If a town is decayed, ſo that 
it hath no houſe left, yet it is a town in law. Wocd. Iut ra- 


ductkian. | 
TRAN- 
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TRANSITORY ACTION, is an action that is not con- 
fined to the proper county; as for debt, detinue, ſlander, or 
the like, which are injuries that might happen any where; 
whereas a /cal action is reſtricted to that particular county 
where the injury was actually done; as for waſte, treſpaſs, or 
the like. See LOCAL ACTION, 


TRANSPORTATION of offenders, is the baniſhing or 
' ſending them away into another country. By the 4 G. c. 11. 
6 C. c. 23. and 8 E. 3. c. 15. perſons convicted of felony 
within the benefit of clergy, may, inſtead of burning in the 
hand or whipping, be ordered to be tranſported into ſome of his 
majeſty's plantations in America, [and by the 19 G. 3. c. 74- 
and 24 G. 3. c. 56. to any place beyond the ſcas, ] for ſeven 
3 And perſons convicted of offences excluded from the 

neſit of clergy, to whom the king ſhall be pleaſed to extend 
mercy on condition of tranſportation, may be tranſported 
for fourteen years, or ſuch other term as ſhall be made part 
of the condition. | 

And by the 19 G. 3. c. 74+ inſtead of tranſportation, pe- 
nitentiary houſes may be erected in Middleſex, Eſſex, Kent, 
or Surry, for confining and employing in hard labour, ſix 
hundred male, and three hundred female convicts. And 
alſo ſhips may be provided for the more effectual puniſhment 
of atrocious offenders, to be employed in hard labour in 
raiſing ſand, ſoil, or gravel, from and cleanſing the river 
Thames, or any other navigable river, or any port or haven, 
or in any other public work upon the banks thereof ; and 
ſuch offenders are to be fed during the time with bread, and 
any coarſe or inferior food, and water, or ſmall beer; with 
power to the king, on their good behaviour, to ſhorten the 
term of their confinement, 


TRAVERSE, took its name from the French de traverſe, 
which is no other than de tranſverſo in Latin, ſignifying on the 
other fide ; becauſe as the indictment on the one ſide charges 
the party, ſo he on the other ſide cometh in to difcharge 
himſelf. To traverſe an indictment therefore, is to take iſſue 
upon the chief matter thereof; which is the ſame as if one 
ſhall ſay, to make contradifion, or to deny the paint of the indict- 
ment; as in a preſentment againſt a perſon for a highway 
overflowed with water, for default of fcouring a ditch, 
which he and they whoſe eſtate he hath in certain lands ther: 


have uſed to ſcour or cleanſe 3 ſuch perſon may traverſz 
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'& cither the matter ; namely, that there is no highway there, 


or that the ditch is ſuſſiciently ſcoured; or otherwiſe he ma 
traverſe the cauſe; namely, that he hath not that land, or 
that he and they whoſe eſtate he hath, have not uſed to ſcour 
the ditch. Lams. 540. . 

A plea will be ill which neither traverſeta nor conſeſſeth 
the plaintiff's title. And every matter of fact, alleged by 
the plaintiff, may be traverſed by the defendant, but not 
matter of law, or where it is part matter of law, and part, 
matter of fact: nor may a record be traverſed which is not 
to be tried by a jury. Cro. Eliz. 755. 

A traverſe muſt be always made to the ſubſtantial part 
of the title. Where an act may indiſſerently be intended to 
de at one day or another, there the day is not traverſable. 
In an action of treſpaſs, generally the day is not material; 
though if a matter be to be done upon a particular day, there 
it is material and traverſable. 2 Kc, Rep. 37. 


TREASON, is a word borrowed from the French, and 
imports a betraying, treachery, or breach of faith and allegiance, 
4 Black. 75. 

Treaſon, generally ſpeaking, is intended not of petit 
treaſon, but of high treaſon only. 1 Hale's Hift. 316. 

By the ſtatute 25 Ed. 3. „. 5. c. 2. all treaſons, which 
had been uncertain before, were ſettled. Which ſtatute by 
1 Mar. U 1. c. 1. is reinforced, and again made the only 
ſtandard of treaſon; and all ſtatutes between the ſaid ſta- 
tutes of 25 Ed. 3. and 1 Mary, which made any offences 
high or petit treaſon, or miſpriſion of treaſon, are abrogat- 
ed; ſo that no offence is at this day to be eſteemed high 
treaſon, unleſs it be either declared to be ſuch by the ſaid 
ſtatute of 25 Ed. 3. or made ſuch by ſome ſtatute ſince the 
I Mary. | 

The ſtatute of 25 Ed. 3. is to the following effect: Where 
divers opinions have been before this time, in what caſe 
treaſon ſhall be laid, and in what not; the king, at the re- 
queſt of the lords and commons, hath made a declaration in 
the manner as hereafter followeth; that is to ſay, 1. When 
a man doth compaſs or imagine the death of our lord the 
king, or of our lady his queen, or of their eldeſt ſon and 
heir. 2. If a man do violate the king's companion, (that 
is, his wife, 3 [t. 9.) or the king's eldeſt daughter unmar- 
ried, or the wife of the king's eldeſt ſon and heir. 3. I 


a mam do levy war againſt our lord the king in his realm. 
| 4. If 


4. If a man be adherent to the king's enemies in his realm, 
giving to them aid and comfort in the realm or elſewhere. 
5. If a man counterfeit the king's great or privy ſeal. 6. If 
a man counterfeit the king's money ; or bring falſe money 
into the realm counterfeit to the money of England. 7. If 
a man flay the chancellor, treaſurer, or the king's juſtices 
of the one bench or the other, juſtices in eyre, or juſtices of 
afſize, and all other juſtices aſſigned to hear and determine, 
being in their places doing their offices. And if any other 
caſe, ſuppoſed to be treaſon, which is not above ſpecified, 
doth happen before any judge, he ſhall tarry, without 
going to judgment, till the cauſe be declared before the 
king and parliament, whether it ought to be treaſon or other 
felony. | 

Mew treaſons, created ſince the ſtatute 1 Mary, may be 
comprehended under three heads: 1. Such as relate to the 
cin, by way of inforcement of the ſtatute of the 25 Ed. 3. 
2. Such as relate to papiſtt. 3. Such as relate to the ſecurity 
of the protgſtant ſucesffon in the houſe of Hanover. 

In high treaſon there are no acceſſaries, but all are prin- 
cipals; and therefore whatſoever act or conſent will make 
a man acceſſary to a felony before. the act done, the 
ſame will make him a principal in high treaſon, 3 Inf. 
9. 21. 

A perſon indicted for high treaſon whereby corruption of 
blood ſhall be made, or for miſpriſion of ſuch treaſon, (ex- 
cept for counterfeiting the coin, the great ſeal, privy ſeal, 
privy ſignet, or ſign manual,) ſhall have a copy of the indict- 
ment, a liſt of the jurors, aud alſo of the witneſſes, delivered 
to him ten days before the trial. 7 An. c. 21. 

The treaſon ought to be manifeſted by an over? a, or open 
deed, How far worde ſhall amount to ſuch overt act hath 
formerly been doubted ; but now it ſeems to be agreed, that 
words ſpoken amount only to a high miſdemeanor, and no 
treaſon, 4 Black. 80. | 

In order to convict an offender, there muſt be two 
witneſſes, either to the ſame overt act, or one to one 
overt act, and the other to another overt act of the ſame trea- 
ſon. 7 V. c. 3. 5 

The judgment for high treaſon, (not relating to the coin,) 
is, chat he be carried back to the place from whence he came, 
and from thence be drawn (that is, not to be carried, or 
walk, though uſually a ſledge or hurdle is allowed, to pre- 
ſerre the offender from the torment of been dragged on the 
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ground or pavement,) to the place of execution, and be 
there hanged by the neck, and cut down alive, and that his 
entrails be taken out, and burned before his face, and his 
head cut off, and his body divided into four quarters, and 
his head and quarters diſpoſed of at the king's pleaſure. The 
judgment of a woman for high treaſon, is to be drawn and 
urned. 3 Inft. 211. 2 Haw. 443. | 

In which judgment is implied forfeiture of lands and 
goods to the king, loſs of dower, and corruption of blood. 
But by the ſtatute 17 G. 2. c. 39. after the death of the 
pretender, and of his eldeſt and every other ſon, no at- 
tainder for treaſon ſhall diſinherit or prejudice any heir 
or other perſon, other than the offender during his 
life, 


Petit treaſon. 


By the ſame ſtatute 25 Ed. 3. there is another manner 
of treaſon ; when a ſervant ſlayeth his maſter, or a wife 
her huſband, or a man, ſecular or religious, ſlayeth his prelate: 
the judgment in which caſe is, that the offender ſhall be 
drawn to the place of execution, and there hanged by the 
neck till he be dead. The judgment againſt a woman is, that 
ſhe ſhall be drawn to the place of execution, and there burn- 
ed. The conſequence of this attainder is, forfeiture of 
Jands (to the lord of the fee) and of goods ; loſs of dower ; 
and corruption of blood. Although there can be no acceſ- 
ſaries in high treaſon, yet in petit treaſon there may he ac- 
ceſſaries both before and after. And acceſſaries before the 
fact are ouſted of clergy by ſeveral ſtatutes; but acceſ- 
ſaries after the fact, have their clergy in all caſes of petit 
treaſon, for no ſtatute takes it from them. 2 Haw. 444, 
2 Hale Hiſt. 342. | 


Miſpriſian of treaſon. 

MrspR1s10N of treaſon, is when one knows of any treaſon, 
though no party nor conſenting to it, yet conceals it, and 
doth not reveal it in convenient time. The judgment in 
which caſe, is impriſonment for life, forfeiture of goods for 
ever, and the profits of lands during life. But miſpriſion of 


petit treaſon is puniſhable only by ſine and impriſonment. 
3 It. 36. 1 Hales Hiſt. 375. 


TREA- 
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TREASURER. By ſtatute 12 G. 2. e. 29. the juf- 


tices of the peace in ſeſſions may appoint treaſurers from 
time to time of the county rates, and allow them ſalaries 
not exceeding 20/. a year; which treaſurers ſhall keep 
books of entries of all receipts and diſburſements by them 
— and account for the ſamc to the ſaid juſtices in 
eſſions. 


TREASURE TROVE, (from the French zrover, to find,) 
is where any money or coin, gold, ſilver, plate, or bullion, 
is found hidden in the earth, or other private place, the 
owner thereof being unknown; in which caſe, the treaſure 
belongs to the king: but if he that hid it be known, or after- 
wards found out, the owner and not the king is intitled to it. 
1 Black. 295. | | 

Alſo if it be found in the fea, or hen the earth, it 
doth not belong to the king, but to the finder, if no owner ap- 
pears. Id. 

So that it ſeems it is the hiding, not the abandoning of it, 
that gives the king a property. And the difference ariſes 
from the different intentions which the law implies in the 
owner. A man that hides his treaſure in a fecret place, 
doth not mean to relinquiſh his property, but reſerves a right 
of claiming it again when he ſees occaſion; and if he dies, 
and the ſecret alſo dies with him, the law gives it to the 
king. But a man that ſcatters his treaſure into the ſea, or 
upon the public ſurface of the earth, is conſtrued to have 
abſolutely abandoned his property, and returned it into the 
common ſtock, without any intention of reclaiming it : and 


therefore it belongs, as in a ſtate of nature, to the firſt occu- 


pant or finder; unleſs the owner appears and aſſerts his 
right, which then proves that the loſs was by accident, and 
not with an intent to renounce his property. 4d. 

Larceny cannot be committed of ſuch things whereof no 
man hath any determinate property; though the things 
themſelves are capable of property; as of treaſure trove, or 
wreck till ſeized z though he that has them in point of fran- 
chiſe, may have a ſpecial action againſt him that takes them. 
1 Hale's Hiſt. 510. 

And on a criminal proſecution, the puniſhment for 
concealment of treaſure trove is by fine and impriſonment, 


3 Halt. 133. 
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Therefore when a man has found any treaſure, he ought 
to make it known to the coroner; who has juriſdiction 
given to inquire thereof by the ſtatute of 14 Ed. 1. called 
the ſtatute de officio coronatoris. | 


TREBUCEET, (a bucket at the end of a tree or piece of 
timber,) ſignifieth a ſtool that falleth down into a pit of 
water, for the puniſhment of the party placed therein, being 
the ſame as the cucking fool. 


TRESAYLE, Fr. the grandfather's father; it is a writ 
that lies, where the grandfather's grandfather was ſeized on 
the day on which he died, of lands or tenements in fee ſimple; 
and aber his death a ſtranger entereth the ſame day upon 
him and keeps out the heir. 


TRESPASS, in its largeſt ſenſe, ſignifies any tranſ- 

eſſion or offence againſt a man's perſon or property; but 
in its uſual and more reſtrained ſenſe, it ſignifies properly, 
an entry on another man's ground without a lawful autho- 
rity, and doing ſome damage, however inconſiderable, to his 
real property. 3 Black, 208. 

One mult have a property (either abſolute or temporary) 
in the ſoil, and actual poſſeſſion by entry, to be able to 
maintain an action of treſpaſs; or at leaſt, it is requiſite that 
the party have a leaſe and poſſeſſion of the veſture and herb- 
age of the land. 1d. 210. | 

A man is anſwerablé for not only his own treſpaſs, but 
that of his cattle alſo; for, if by his negligent keeping, 
they ſtray upon the land of another, (and much more if he 
permits, or drives them on,) and they there tread down his 
neighbour's herbage, and ſpoil his corn or his trees, this 
is a treſpaſs for which the owner muſt anſwer in damages, 
1d. 211. | 

And the law gives the party injured a double remedy in 
this caſe ; by permitting him to diſtrain the cattle thus 
doing damage, till the owner ſhall make him fatisfac- 
tion; or elſe by leaving him to the common remedy by 
action, 1d. | ; 

And the action that lies in either of theſe caſes, of treſ- 

aſs committed upon another's land, either by a man himſelf, 
or his cattle, is the action of treſpaſt with force and arms; 
for the law always couples the idea of force with that of 
intruſion 
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intruſion upon the property of another. And herein, if 
any unwarrantable act of the defendant or his beaſts in 
coming upon the land be proved, it is an act of treſpaſs, 
for which the plaintiff muſt recover ſome damsges ; loch, 
however, as the jury ſhall think proper to aſſeſs. 14, 

In ſome caſes, treſpaſs is juſtihable ; or rather, entry on 
another's land or houſe, ſhall not in thoſe caſes be accounted 
treſpaſs; as if a man comes there to demand or pay mone 
there payable, or to execute, in a legal manner, the proceſs 
of the law. Alſo, a man may juſtify entering -into an inn 
or alehouſe without the leave of the owner firſt ſpeciall 
aſked z becauſe, when a man profeſſes the keeping of fuck 
inn or alehouſe, he thereby gives a general licence to any 
perſon to enter his doors. So a landlord ma juſtify enter- 
ing to diſtrain for rent; a commoner to tend 2 cattle com- 
moning on another's land; and a reverſioner, to ſee if an 
waſte be committed on the eſtate ; from the apparent — 
ſity of the thing. In like manner, the common law war- 
rants the hunting of ravenous beaſts of prey, as badgers and 


foxes, in another's land; becauſe the deſtroying them is pro- 


fitable to the public ; but not to break the ſoil in order to 
dig them out. Id. 212. 

Alſo a man may juſtify 2 treſpaſs, where it was merely 
accidental and involuntary; as where ſheep were treſpaſſing 
in the defendant's ground, he chaſed them out with his 
dog; the dog purſued them into his next neighbour's adjoining 
ground, though as ſoon as they were out of his own ground, 
he called back his dog and chid him. The owner of the 
ſheep brought an action of treſpaſs, for chaſing his ſheep. 
But the court were of opinion, that an action did not lie in 
this caſe, as it appeared to be an involuntary treſpaſs ;z where- 
as a treſpaſs that may not be juſtified ought to be done volun- 
tarily. Bur. Mansf. 2094- 

A man may alſo juſtify in an action of treſpaſs, on account 
of the freehold and right of entry being in himſelf ; and this 
defence brings the title of the eſtate in queſtion. This is 
therefore one of the ways deviſed, ſince the diſuſe of real 
actions, to try the property of eſtates; though it is not ſo 
uſual as that by ejeFment; becauſe ejefment being now a 
mixed action, not only gives damages for the ejection, but 
alſo poſſeſſion of the land; whereas in zreſpaſs, which is 
merely a perſonal ſuit, the right can be only aſcertained, but 
no poſſeſſion delivered; nothing being recovered but 
damages for the wrong committed, I. 214. 1 
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If a man has a way over my lands for his beaſts to paſs; 
if the beaſts ſnatch the graſs by morſels in paſſing, it is juſti- 
fiable; it being againſt his will, as muſt be intended. 2 Rall 
Abr | 


If a ſervant, without his maſter's knowledge, puts beaſts 
in another man's land, the ſervant is the treſpaſſer, and not 
the maſter ; becauſe the ſervant doing it without the maſ- 
ter aſſent, gains as it were a ſpecial property for the time ; 
and fo to this purpoſe they are his beaſts. 2 Rall Abr. 


But it feems, if a man's wife put beaſts into another's 
land, the huſband is the treſpaſſer; becauſe the wife 
cannot gain a property diſtinct from her huſband. 2 Ro 
Abr. 55. 

If ſeveral come, and one does the treſpaſs, and the others 
do nothing but come in aid, they arc all principal treſpaſſers; 
for in treſpaſs there is no acceſſary. Br. Treſp. 

If in cutting my thorns, ſome of them fall into another 
man's land, when I did all I could to prevent it, I may enter 
upon that land to take them. Id. 

So if trees are blown down by the wind, it is no treſpaſs 
to enter the land into which they are blown down, to take 
them. Latch. 13. 

So if trees grow in my hedge, hanging over another man's 
land, and the fruit of them falls into the other's land, 1 
may juſtify my entry to gather up the fruit, if I make no 
longer ſtay there than is convenient, nor break his hedge. 
Id. 120. | | 

If a man ſeiſed in fee of lands, hath certain loads of tim- 
ber upon the land, and dies, his executor may juſtify 
the entry into the land to take the timber. 2 Noll 
Abr. 564. | 

So if the executor ſell it to another, the vendee may juſtify 
the entry into the land to take it. 1d. 

If the ſheriff upon an execution ſells corn growing, the 
vendee, when the corn is ripe, may enter and reap, and carry 
it away. 1 Ventr. 222. ö 

In order to prevent trifling and vexatious actions of treſ- 
paſs, it is enacted by the 43 Eli. c. G. and 8 9 . c. 17. 
that where the jury who try an action of treſpaſs give leſs 
damages than 4os., the plaintiff ſhall be allowed no more 
coſts than damages, unleſs the judge ſhall certify. on the 
back of the record that the frechold or title of the land 
came chiefly in queſtion. But if it ſhall appear, that the 

4 treſpaſs 
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treſpaſs was wilſul and malicious, the plaintiff ſhall have his 
full coſts. Note, every treſpaſs is wilfu/, where the defend- 
ant hath notice, and is eſpecially forewarned not to come 
on the land; and every treſpaſs is malicious, where the intent 
of the defendant plainly appears to be to haraſs and diſtreſs the 
plaintiff, 3 Black. 214. 


TRIAL, is the examination of the matter of fact in iſſue; 
of which there are many different ſpecies, according 
to the difference of the ſubject or thing to be tried. 
3 Black. 330. 


TRINODA NECESSITAS, ſignifies a threefold neceſſary 
tax, to which all lands in the Saxon times were liable; that 
is, for repairing of bridges, the maintaining of caſtles or 
garriſons, and for expeditions to repel invaſions. And in 
the king's grants of privileges and immunities, theſe three 

things were commonly excepted. 


TRITHING. When the kingdom was firſt divided into 
hundreds and tithings, an officer was ſet at the head of each 
tithing, commonly called the tit hing man, or ſometimes the 
headborough ; except that in ſome places, one officer only 
preſided over three tithings ; and theſe joined together con- 
ſtituted the zrithinga ; and the ſaid officer was denominated 
the thirdborow, or trithingman. 


TRONAGE, tronagium, is a cuſtomary duty or toll for 
weighing of wool. Trone is a beam to weigh with; and 
tronage was uſed for the weighing wool in a ſtaple or public 
mart, by a common trone or beam; which, for the tronage 
of wool in London, was fixed at Leaden-hall. 'The mayor 
and commonalty of London are ordained keepers of the 
beams and weights for weighing merchants commodities, 
with power to aſſign clerks and other officers of the great 
beam and balance; and no ſtranger ſhall buy any goods in 
Londen, before they are weighed at the king's beam, on pain 
of forfeiture. Chart. Hen. 8. 


TROVER, is a French word, and ſignifies to find. Action 
of trover and converſion was in its original an action of treſ- 
paſs upon the caſe, for recovering of damages againſt ſuch 
perſon as had found another's goods, and refuſed to de- 


liver them on demand, but converted them to his own _ ; 
rom 
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from which ſinding and converting it is called an action of 
trover and converſion, 3 Black. 15 1. 

By a fiction of law, actions of trover are now permitted 
to be brought againſt any perſon who hath got into his poſ- 
ſeſſion by any means whatſoever the goods of another, and 
ſold them or uſed them without the conſent of the owner, 
or refuſed to deliver them when demanded. Id. 152. 

'Fhe injury lies in the converſion; for any man may take 
the goods of another into poſſeſſion, if he finds them; but 
no finder is allowed to acquire a property thercin, unleſs the 
owner is unknown. And therefore he muſt not convert 
them to his own uſe, which the law preſumes him to 
do, if he refuſes to reſtore them to the owner ; for which 
reaſon, ſuch refuſal alone is, prima facie, ſufficient evidence 
of the converſion. Id. | 

The fact of finding, or trover, is therefore now totally imma- 
terial, for the plaintiff needs only to ſuggeſt, as words of form, 
that he loſt ſuch goods, and that the defendant found them; 
and if he proves that the goods are his (the plaintiff's) property, 
and that the defendant had them in his pofleſſion, it is ſuſſici- 
ent. But a conver/zon muſt be fully proved; and then in this ac- 
tion the plaintiff ſhall recover damages, equal to the value of 
the thing converted, but not the thing itſelf ; which nothing 
will recover but an action of detinue or replevin. 1d. 

In this action, the plaintiff muſt firſt prove a right or 
property in the goods, or at leaſt a lawful poſſeſſion or ſpe- 
cial property for ſome time, as in the caſe of a carrier. Se- 
condly, he muſt prove a poſſeſſion in the defendant. And 
thirdly, he muſt prove a demand, and refuſal to deliver 
them, which refuſal is allowed to be good evidence to the 
jury that he converted the ſame, unleſs the contrary be made 
appear. Weed. b. 4. c. 4. 

In trover for a bond, the plaintiff need not ſhew the date; 
for the bond being loſt or converted, he may not know the 
date; and if he ſhould ſet out the date, and miſtake it, he 
would fail in his action. Cro. Car. 262. | 

Trover for a bank bill will lic againſt a perſon who found 
it, becauſe the finding gave him no title, though payment 
to him would have indemniſied the bank; but f the finder 
hath aſſigned it over to another for a valuable confideration, 
trover will not lie againſt the aſſignee, by reaſon of the 
courſe of trade. 1 Salk. 126. 

Trover lies for a wager againſt him who holds the ſtakes, 
1 Cem. Dig, 237. 

/ A man 
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A man put out cattle to paſture at ſo much a week, and 
then ſold them to the plaintiff, who demanded the cattle, but 
the defendant refuſed to deliver them to the plaintiff, unleſs 
he would pay for the paſturage of them. On trover brought 
for the cattle, it was adjudged, that this denial upon demand 
was a converſion, and that the defendant might not detain 
the cattle againſt him who bought them, until the paſturage 
was paid, but can only bring his action againſt him who 
put them to paſturage; and that it is not like to the caſe of 
an innkeeper or taylor; they may retain the horſe or garment 
delivered to them until they be ſatisfied ; but not, where one 
receives cattle to paſturage, unleſs there be ſuch an agree- 
ment between the parties. Cro. Car. 271. 


TROY WEIGHT, is a weight of twelve ounces to the 
pound; having its name from Trz;es, a city in Champain z 
from whence it firſt came to be uſed here, 


TRUSTS : 

1. TxusTs are of the ſame nature that uſes were at 
the common law. It is only a new name given to an uſe. 
And conveyances by way of truſt were invented to evade the 
ſtatute of uſes. 21 Vin. 493. 2 Black. 336. 

2. If a perſon, in whom a truſt is repoled, breaks or doth 
not perform the ſame, the remedy is by bill in equity, the 
common law generally taking no notice of truſts. 2 4k. 612. 

And, now, truſts are governed by very nearly the ſame 
rules in a court of equity, as would govern the ſame in a 
court of law, if no truſtee were interpoſed ; and by a regu- 
lar poſitive ſyſtem eſtabliſhed in the courts of equity, the 
doctrine of truſts is now reduced to as great certainty as 
that of legal eſtates in the courts of common law. 3 
Black. 439. . 

3. By the ſtatute of frauds and perjuries, 29 C. 2. c. 3. 
« All declarations of truſts of lands ſhall be in writing, ex- 
« cept where the truſt ſhall ariſe by conſtruction of law, or 
« be transferred or extinguiſhed by operation of law. And 
« the ſheriff may have execution of the truſt eſtate, in like 
- © manner as 7 the cefluy que trufi (that is, he for whoſe uſe 
« the truſt is created had himſelt been ſeiſed.“ | 

And ſoraſmuch as the ſtatute doth not extend to truſts by 
conſtruction or operation of law, therefore if a man buys 
land in another perſon's name, and pays the money for-the 
land, this will be a truſt for him that paid the money, 
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though there be no deed declaring the truſt, for the truſt in 


this caſe ariſes from conſtruction of law. 2 Ventr. 361, 
2 Vern. 294. 

4+ In a deviſe to truſtees, it is not neceſſary the word 
heirs ſhould be inſerted to carry the fee-at law ; for if the 
purpoſes of the truſt cannot be ſatisfied without having a fee, 
the court will ſo conſtrue it. 1 Yez. 4gr. 

5. Where executors are made truſtces, they can take no- 
thing for their own benefit, unleſs it be particularly given to 
them; for there is a difference between a truſtee and an ex- 
ecutor. A truſtee hath a mere legal right only, but an 
executor has more; for if there is a ſurplus, he may have a 
beneficial intereſt. 2 Att. 643. 3 Ark. 96. 

But if there be a direction in the will, that the truſtees 
all be paid for their trouble, this ſhall be conſidered as a 
legacy to the truſtees : and herein there can be no inconve- 
nience z becauſe it can carry it no farther than the particular 
words of the will do direct. 1 Veg. 115. 

Though there are no negative words in a deed, that the 
truſtees ſhall not be liable tor the acts of- one another, yet 
the court will not make them liable for more than each hath 
received. 3 Alk. 584. 

And although they all join in a receipt for money, yet 
the court will make that truſtee liable only who received it; 
for they are all obliged to join in the receipt: but otherwiſe 
it is as to executors, for there is no neceſſity for their join- 
ing, but they may act ſeverally if they will. 3 Ark. 584. 

But if the truſtees will bind themſelves to be liable for the 
acts of each other, the court will not reiitve them. I. 

6. If a truſtee compounds a debt with conſent of 6 
que truſt, this is no breach of truſt. 21 Vin. 525. Cha. Ca. 
Pinch. 58. 

Therefore where a truſtee errs in the management of the 
truſt, yet if he goes out of the truſt with the approbation of 
the cefluy que triſſt, it muſt be firſt made good out of the 
eſtate oi the perſon who conſented to it. 3 Atk. 444. 


7. In equity, truſts are ſo regarded that no act of a truſtee 


will prejudice the ceſ/uy que truft ; for though a purchaſer 
for valuable conſideration, without notice, thall not have his 
title any way impeached, yet the truſtee muſt make good 
the truſt ; but if he purchaſes with notice, then he is the 
truſtee himſelf, and ſhall be accountable. Abr. Caf. Eq. 384. 
A truſtee having broken his truſt, by delivering up a bond, 
and taking ſecurity to ſave him harmleſs, was decreed to Pay 
the 
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the money and intereſt ever ſince the bond was due. Cha. 
Ca. Finch. 241. | 

If one deviſeth lands to truſtees until his debts be paid, 
with remainder over, and the truſtees miſapply the profits, 
they ſhall hold the land only till they might have paid the 
debts, if the rents had been duly applied ; and after that, the 
land ſhall be diſcharged, and the truſtees only are anſwer- 
able. 1 P. V. 519. 

In the caſe of Whelpdale and Cookſon, E. 1747. on a 
deviſe of lands in truſt for payment of debts, the truſtee 
himſelf purchaſed part. Lord Hardwicke ſaid, he would not 
_ allow it to ſtand good, although another perſon, being the 
beſt bidder, bought it for him at a public ſale ; for he knew 
the dangerous conſequence. Nor is it enough for the truſtee 
to ſay, you cannot prove any fraud, as it is in his own pow- 
er to conceal it. But if the majority of creditors agreed to 
allow it, his lordſhip ſaid, he ſhould not heſitate to make it 
a precedent. 1 Fez. g. 

The truſtees of an infant, having ſaved money out of the 
eſtate, purchaſed lands with it, which lay near to the in- 
fant's eſtate, with the conſent of his grandmother, declaring 
the truſt for the benefit of the infant, if he, when of age, 
thould agree to it. The infant died within age. It was 
decreed that the truſtees ſhould account to the executors of 
the infant for the money, but the profits of the land ſhould 
be ſet againſt the intereſt. 1 Vern. 435. 

8. If a truſtee lets out moncy to ſuppoſed able men, 
though they fail, he ſhall not be charged for more than he 
received. 12 Med.-509. 8 

9. A breach of truſt is conſidered but as a ſimple contract 
debt, and can only fall upon the perſonal eilate of the 
truſtee; and the particular circumitances of a caſe ought not 
to vary the rule. 2 Ak. 119. 

10. A fine with proclamation and non- claim will bar a 
truſt. 1 Cha. Ca. 268. | : 

11. There ſhall be a tenant by cure of a truſt eſtate; 
but of ſuch an eſtate a widow ſhall not have dewer. 
P. V. 109. (/. Tals. 139. 

12. A truſt is not within the fatute of limitations. 
2 Ath. 612. 


"TUMBREL, is an engine of puniſkment for correction, 
chiefly of ſcolding women. Lord Cale fays, it properly 
ſeniſies a dung cart. Brad writes it ymbcreilg. In Domet- 

L dav, 


— 
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day, it is called carhedra fercoric. It was in uſe in the Saxon 
times, by whom it was deſcribed to be cathedra in que rixgſe 
mulieres ſedentes aquis demergebantur ; and ſeems to be no other 
than what is now called the ducking ſtocl. Perhaps it might 
receive the appellation of zymborella, and by corruption tumbrel, 
as alſo the name of zrebucket, (as it was ſometimes called,) 
from the ſtool or bucket being fixed at the end of a tree or 
piece of timber, whereby to let down the ſeat into the 
water. 

It was anciently alfo a puniſhment inflicted upon brewers, 
bakers, and others, tranſgreſſing the laws ; who were there- 
upon in ſuch, aſtool immerged iu ſtercore;that is in ſtinking wa- 
ter. By the 51 Her. 3. /7. G. intitled, the Statute of the Pillory 
and Tumbrel, a baker or brewer, grievouſly offending againſt 


the aſſize of bread or ale, ſhall ſuffer bodily punithment ; 


that is, to wit, a baker to the pillory, and a brewer to the 
tumbrel, or other caſtigation ¶ piſtor patiatur colliſirigium, bra- 
ciatrix trebucketum vel caſtigacionem ). 

Every lord of a leet or market ought to have a pillory and 
tumbrel. 3 Inſt. 219. 


TURN. See Tourx. 


TURNPIKES, in aid of the ſtatute duty, have of late 
years been introduced in moſt places; and for the ſecurity 
thereof, it is enacted by the 13 G. 3. c. 84. that if any per- 
ſon ſhall pull down, or otherwiſe deſtroy, any turnpike gate, 
poſt, chain, bar, or other fence, or any houſe erected for the 
uſe of ſuch gate, he ſhall be guilty of felony, and tran 
ported for ſeven years, 


2 


VACATION, in the courts of law, is all the time be- 


tween the end of one term, and the beginning of ano- 
ther. So there is the vacation of an ollice, the vacation of 


a benefice, and the like. 
VACCARY, a place to keep cov's in. 


7 VADIARE 
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VADIARE DUELLUM, to wage combat, is, where two 


contending parties, on a Chailenge, do give and take a mutual 
pledge of figliting. Cowel. 


VADIUM, ( Vas, vadis, a pledge or ſurety, So vadium 
ponere is to give ſecurity, bail, or pledges, for the appearance 
of a defendant in a court of juſtice. | 


VADIUM MORTUUM, a mortgage or dead pledge z 
which is, where a man borrows money of another, and 
grants him an eſtate in ſec, on condition that if the money 
is not repaid, the eſtate ſo put in pledge ſhall continue to 
the lender as dead and gone from the mortgagor. 
2 Black. 157. 5 49 


VADIUM VIVUM, a living pledge, is, where a man 
borrows of another a ſum of money, and grants him an 
eſtate, to hold until the rents and profits ſhall repay the ſum 


borrowed. 2 Black. 157. 


VAGRANTS,, by 17 G. 2. c. 5. are deſcribed to be of 
three kinds : 

1. Idle and diſorderly perſons : being (1.) ſuch as threaten 
to run away and leave their wives and children to the pariſh, 
Or, (2.) who having been removed by order of two juſtices, 
return without a certificate. Or, (3.) who not having where- 
with to maintain themſclves, reſuſe to work for the uſual and 
common wages. Or, (4.) who go about from door to door, and 
beg in the pariſh where they dwell. All theſe may be puniſh- 
ed by one month's impriſonment in the houſe of correction. 

2. Rogues and vagabonds ; who are, (I.) perſons going about 
begging, under pretence of loſs by fire or other caſualty. 
(2.) Perſons going about as collectors for priſons, gaols, or 
hoſpitals. (3.) Fencers. (g.) Bearwards. (5.) Common 
players of interludes, not being licenſed thereto. (6.) Min- 
ſtrels. (7.) Jugglers. (8.) Gypſies, or perſons wandering 
in the habit or form of Egyptians. (9.) Perſons pretend- 
ing to tell fortunes. Or, (10.) uüng any ſubtil craft to 
impoſe on his majeſty's ſubjects. Or, (11.) playing or 
betting at any unlawful games. (12.) Perſons running away 
and leaving their wives or children to the pariſh, (13.) Petty 
chapmen and pedlars unlicenſed. (14.) Perſons wandering 
abroad, ant lodging in alehouſes, barns, outhouſes, or in 
the open air, and not giving a good account of themſelres. 

Vor. II. D d (15-) Per- 
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(15. ) Perfons wandering and begging, pretending to be ſol. 
diers or mariners. (16.) Pretending to go to work in har- 
veſt, without a certificate from the miniſter and church- 
wardens from whence they came. (17.) All other perſons 
wandering abroad and begging. Theſe may be puniſhed by 


whipping, and 1 in the houſe of correction not 
8. 


exceeding ſix mon 


. Incorrigible rogues ; who are, (1.) perſons going about 
and collecting ends of yarn, 22 —— refuſe of 
cloth, in prejudice of the woollen manufacture. (2.) Per- 
ſons apprehended as rogues and vagabonds, and eſcaping, 
or refuſing to be examined, or knowingly giving a falſe ac- 
count of themſelves. (3.) Rogues or ag nds eſcaping out 
of the houſe of correction. (4.) All perſons who 44% 4, Ton 
puniſhed as rogues and vagabonds, and diſcharged, ſhall 

in commit any of the ſaid offences. All theſe may be 
puniſhed with whipping and impriſonment in the houſe of 
correction, not exceeding two years; and if they ſhall 
eſcape, or offend again in like manner, they ſhall be guilty 
of felony, and tranſported for ſeven years. 

And if any perſon ſhall ſuffer any rogue, vagabond, or 
incorrigible rogue, to lodge in his houſe, outhouſe, or other 
building, and ſhall not apprehend him and carry him before a 
juſtice, or give notice to the conſtable ſo to do, he ſhall 
forfeit not exceeding 4os. nor leſs than 10s. ; and if an 
charge ſhall be- brought on the pariſh by means of ſuc 
offence, the ſame ſhall be anſwered to the pariſh by ſuch 


offender. 


VALET, vadelet, was anciently a name ſpecially denoting 
young gentlemen in the ſervice of a perſon of quality, but 
afterwards attributed to thoſe of lower rank, 


VALUABLE CONSIDERATION, is an equivalent given 
for a thing purchaſed. There is a difference between a good and 
a valuable conſideration. A good conſideration, is ſuch as that 
of blood, or of natural love and affection, when a man grants 
an eſtate to a near relation ; but deeds or grants, upon good 
conſideration only, are conſidered in law as merely voluntary, 
and are frequently ſet aſide in favour of creditors and bona fide 


purchaſers. 2 Black. 297. 


| VARIANCE, Ggnifies any alteration of a thing formerly 


laid in a plea, or where the declaration in a cauſe _ 
| rom 
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from the writ, or from the deed upon which it is grounded. 
If there is a variance between the declaration and the writ, 
it is error; and the writ ſhall abate. And if there appear to 
be a material variance between the matter pleaded, and the 
manner of pleading it, this is not a good plea z for the man- 
ner and matter of pleading ought to agree in ſubſtance, 
otherwiſe there will be no — in it. 2 Lill. Abr. 629. 

ſu 


But when the pleading is good in ſubſtance, a ſmall variation 
ſhall not hurt. 3 Mod. 227. 


VASSAL, originally fignified a tenant or holder of the 

| lands generally; but in after-times, it was brought to ſignify 
' a flaveor bondman: fo vaſſalage ( vaſceleria ) ſignifies the ſtate 
of a vaſſal, or fervitude and dependency on a ſuperior lord. 
2 Black. 53. | 


VAVASOR, valvaſor, was a title next in dignity to a 
baron; but vavaſors are now quite out of uſe, inſomuch, 
that antiquarians are not agreed even upon their original and 
ancient office. 


VELLUM AND PARCHMENT. By the 24G. 3. c. 41. 
every maker of vellum or parchment, ſhall take out a li- 
lence annually from the officers of exciſe. 


VENIRE, (fo called from thoſe words in the writ, venire 
facias, / is the common proceſs on an indictment or prefent- 
ment for any miſdemeanor under the degree of treaſon, felo- 
ny, or maim; being in the nature of a ſummons to cauſe the 
party to appear. And if by the return to ſuch venire it a 
pears that the party hath lands in the county, whereby he 
may be diſtrained, then a d/tre/s infinite ſhall be iſſued | Ko 
time to time till he appears. But if the ſheriff returns that 
he hath no lands in his bailiwick, then (upon his non- 
appearance) a writ of capias ſhall ifſue to take his body. 
4 Black. 313. 

Alſo when a cauſe is brought to iſſue, a writ of venire is 
directed to the ſheriff, to ſummon a jury to appear, at the 
time and place appointed, to try the cauſe. 


VENTRE INSPICIENDO, is a writ to ſearch a woman 
that ſaith ſhe is with child, and thereby withholds lands from 
the next heir. As if a man, having lands in fee ſimple, dies, 


and his widow ſoon after marries again, and ſays, ſhe is with 
| d 2 child 
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child by her ſormer huſband ; in this caſe, this writ de ven- 
tre inſpiciends lies for the heir againſt her. By which writ 
the ſheriff is commanded, that, in preſence of twelve men, 
and as many women, he cauſe examination to be made, whe. _ 
ther the womrn is with child or not; and if with child, then 
about what time it will be born; and that he certify the 
ſame to the juſtices of aſſize, or at Weſtminſter, under his 
ſeal, and under the ſeals of two of the men preſent. Crs, 
Eliz. 506. 


VENUE, {viſne, wicinetum, ) the neighbourhood, from 
whence juries are to be ſummoned for trial of cauſes. In 
local actions, as of treſpaſs and ejectment, the venue is to be 
from the neighbourhood of the place where the lands in queſ- 
tion lie; and in all real actions, the venue muſt be laid in the 
county where the thing is for which the aCtion is brought. 
But in zranſttory actions, for injuries that may have happen- 
ed any where, as debt, detinue, flander, or the like, the 
plaintiff may declare in what county he pleaſes ; and then 
the trial muſt be in that county in which the declaration is 
laid. Though if the defendant will make affidavit, that the 
cauſe of action, if any, aroſe not in that, but in another 
county, the court will direct a change of the venue, and 
oblige the plaintiff to declare in the proper county. And the 
court will ſometimes remove the venue from the proper juriſ- 
diction, (eſpecially of the narrow and limited kind,) upon a 
ſuggeſtion, duly ſupported, that a fair and impartial trial 
cannot be had therein. 3 Black. 294. 


VERDERER, viridarivs, is an officer in the king's fo- 
reſt, whoſe office is properly to look after the vert, for food 
and ſhelter of the deer. He is alſo ſworn to keep the aſſiſes 
of the foreſt, and receive and inroll the attachments and pre- 
ſentments of treſpaſſes within the foreſt, and certify them to 
the ſwainmote or juſtice- ſeat. 


VERDICT. See JuRoRs. 


VER'T, Fr. verd, viridis, in the foreſt laws, ſignifies 
every thing that beareth a green leaf within the foreſt, that 
may be covert for the deer. Vert alſo ſometimes is taken for 
that power which a man hath by the king's grant to cut 
green wood in the foreſt, 


VESTED 
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VESTED legacy. If a legacy be given to one, % be paid 


at a future day, this is a veſted legacy, an intereſt which 
commences" in præſenti, although it be ſolvendum in futuro: 
and if the legatee dies before the day of payment, his repre- 
ſentatives ſhall receive it at the ſame time that it would have 
become payable in caſe the legatee had lived. But if the lo- 
gacy be given to one when he attains, or if he attains ſuch an 
age, and he dies before that time, in ſuch caſe the legacy is 
lapſed. 2 Black, 513. 

A veſted remainder, is where the eſtate is invariably fixed, 
to remain to a determinate perſon, after the particular eſtate 
is ſpent. As if one be tenant for twenty years, remainder to 
another in fee; here the remainder is fixed, which nothing 
can defeat or ſet afide. But where an eſtate in remainder is 
limited to take effect either to a dubious and uncertain per- 
ſon, or upon a dubious and uncertain event, this is a contin- 
gent remainder, ſo as the particular eſtate may chance to 
be determined, and the remainder never take effect. 


2 Black. 168. 
VESTRY, is an afſembly of the whole pariſh"met toge- 


ther in ſome convenient place, for the diſpatch of the affairs 
and buſineſs of the pariſh ; and this meeting being commonly 
held in the veſtry adjoining to, or belonging to the church, 
it thence takes the name of veſtry, as the place itſelf doth, 
from the prieſt's veſtments, which are uſually depoſited and 
kept there. | 

On the Sunday before a veſtry is to meet, public notice 
ought to be given, either in the church, or after divine ſer- 
vice is ended, or elfe at the church door as the pariſhioners 
come out; both of the calling of the ſaid meeting, and alſo 
the time and place of the aſſembling of it : and it is reaſonable 
then alſo to declare for what buſineſs the ſaid meeting is to be 
heid, that none may be ſurprized, but that all may have full 
time before to conſider of what is to be propoſed at the ſaid 
meeting. Watf. c. 39. 

In every ſuch meeting the miniſter uſually preſides, for 
regulating and direCting the buſineſs, f 

Out-dwellers, occupying land in the pariſn, have a vote in 
the veſtry as well as the inhabitants. 7. 19. 


When they are met, the major part preſent will bind the 


whole pariſh. M alſ. c. 39. 
The right of adjourning is not in the miniſter or any other 
perſon as chairman, nor in the churchwardens, but in the 
Dd 3 whole 


of perſons choſen to have 
make rates, and take the churchwardens accounts, and the 
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whole aſſembly, who are all upon an equal footing ; and the 
ſame mult be decided, as other matters there, by a majority of 


votes. Str. 1045. 


It is convenient that every veſtry act be entered in the pa- 


riſh book of accounts; and that every man's hand conſenting 


to it, be ſet thereto. 

The veſtry clerk is choſen by the veſtry ; whoſe buſineſs it 
is, to attend at all pariſh meetings, and to draw up and copy 
all orders and other acts of the veſtry, and to give out copies 
thereof when neceſſary ; and therefore he has the cuſtody of 


all books and papers relating thereto. 


By cuſtom there may be __ veſtry, or a certain number 
e government of the pariſh, to 


like. In the — of London in particular, there are ſelect 
veſtries in molt of the pariſhes. 


VETITUM NAMIUM, ( vetitum, forbidden, and nami- 
um, from naam, a diſtreſs,) ſignifies properly when the bai- 
liff of the lord diſtraineth beaſts or goods, and the lord for- 
biddeth his bailiff to deliver them when the ſheriff comes to 
replevy them, and to that end to drive them to places un- 
known, or to take ſuch a courſe as they ſhould not be reple- 
vied : but it is alſo called vetitum namium, a forbidden diſ- 
treſs, when without any words they are eloigned, or ſo 
handled by a forbidden courſe, as they cannot be reple- 
vied, for then they are forbidden in law to be replevied. 


2 Inſt. 140. 


VICAR, vicarius, is one that ſupplies the place of ano- 
ther. On the appropriation of a church to any of the religi- 
ous houſes, the monks generally ſupplied the cure by one of 
their own fraternity, and received the revenues of the church 
to their own uſe. Afterwards it became eſtabliſhed in n:oft 
of the appropriated churches, that they ſhould be ſupplied by 
a ſecular clerk, and not by a member of their own houſe ; 
from whence he received the name of vicarius, as it were vi- 
cem gerens, ſupplying the place of the religious fociety. And 
for the maintenance of this vicar, was ſet apart a certain 
portion of the tithes, commonly about a third part of the 
whole, which are now what are called the vicarial tithes ; the 
reſt being reſerved to the uſe of thoſe houſes, which for the 
like reaſon are denominated the rectorial tithes. And after 


theſe houſes were diſſolved, and the king was become poſ- 
| | | ſeſſed 


* 
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ſeſſed of that ſhare which had belonged to the relipi 
houſes, thoſe poſſeſſions were granted by the crown to divers 
perſons, chiefly among the laity, who are therefore now 


ſtyled /ay impropriators, the whole rectory belonging to them; | | 


that is, the whole tithes and other revenues of the church, 
except what the vicar can claim by endowment or pre- 
ſcription. 25 | 


VICAR GENERAL, is an officer under the biſhop, 
having cognizance of ſpiritual matters, as correction of man- 
ners, and the like; as the official principal hath juriſdiction of 
tem matters, as of wills and adminiſtrations; and both 
of theſe are commonly united under the general name of 
chancellor. 


VICINAGE, common of : this is, where the inhabitants of 
two townſhips, which lie contiguous, have uſually inter- 
commoned with one another, the beaſts of the one ſtra ing 
mutually into the other's fields without any moleſtation from 
either. This is indeed only a permiſſive right, intended to 
excuſe what in ſtrictneſs is a treſpaſs in both, and to prevent 
a multiplicity of ſuits; and therefore either townſhip may 
incloſe and bar out the other, though they have intercom- 
moned time out of mind. Neither hath any perſon of one 
town a right to put his beaſts origiually into the other's com- 
mon but if they eſcape and ſtray thereof themſelves, the law 
winks at the treſpaſs. 2 Black. 34. 


VICONTIEL, belonging to the ſheriff; as wvicontie! writs 
are ſuch as are triable in the county or ſheriff's court. Sq 
vicontiel rents are ſuch as were received by the ſheriff, and for 
which he accounted in the exchequer. 


* * - 
VIDAME, vice-dominus, was an ancient officer, in degree 
next unto a baron, | 


VIEW, jury of. In any action brought in the courts at 


Weſtminſter, where it ſhall appear to the court, that it is ne- 


ceflary for the jurors to have a view of the place in queſtion, 
they may order ſpecial writs of diffringas, or habeas corpora, to 
iſſue; by which the ſheriff ſhall be commanded to have fix 
or more of the jurors in the panel, who ſhall be conſented to 
by the parties, or, if they ye agree, by the proper officer 
| 4 or 
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or judges of the court, at the place in queſtion, ſome conve- 
nient time before the trial; who ſhall have the matters in 
queſtion ſhewn to them by two perſons in the ſaid writs 
named, And upon the trial, thoſe who have had the view 
ſhall be firſt ſworn, or ſuch of them as ſhall appear, before 
any drawing, and others ſhall be drawn to make up the num. 
ber, 4 An. c. 16. 3 G. 2. c. 25. . 

Upon the view, the thing in queſtion ſhall only be ſhewn 
to the jury, but no evidence ſhall be given on either fide, 
2 Lill. Abr. 656. | | 


VIEW OF FRANEPLEDGE. See FRANKPLEDGE. 


VIGIL, vigilia, the eve or day next before any ſolemn 
feaſt ; becauſe then chriſtians were wont to watch, faſt, and 
pray in their churches. Ken. Par. Ant. 609. 


VI LAICA REMOVENDA, is a writ that lies where 
a clerk intrudes into an eccleſiaſtical beneſice, and holds the 
ſame with ſtrong hand and great power of the laity. By this 
writ the ſheriff is commanded to remove the force, and to 
arreſt and impriſon the perſons that make reſiſtance, fo as to 
have their bodies before the king at a certain day, to anſwer 
the contempt. 'The writ is returnable into the king's bench, 
where the offenders ſhall be fined and puniſhed for the force, 
and from thence reſtitution ſhall be awarded to the party in- 
truded upon. Wal/. c. 30, | 


VILL, villa, or vicus, was anciently a precin& conſiſting 
of ten families; upon which account they are ſometimes 
called ztithings, | 


VILLEINS, villani, were ſo called, becauſe they lived in 
villages, and were employed in ruſtic work; whilſt the free 
tenants, who held by knights ſervice, attended their lord to 
the wars. 1 ft. 116. 

Villeins were either villeins regardant; that is, annexed to 
the manor or land; or elſe they were in gro, or at large; 
that is, annexed to the perſon of the lord, and transferrable 
by deed from one owner to another, They could not leave 
their lord without his permiſſion ; but if they ran away, or 
were purloined from him, might be claimed and recovered 
by action, like beaſts or other chattels. They held 2 

a 
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ſmall portions of land, by way of ſuſtaining themſelves and 
families; but it was at the mere will of the lord, who-might 
diſpoſſeſs them whenever he pleaſed. 2 Blacl. 3. | 

A villein could acquire no propetty either in lands or 
goods; but if he purchaſed either, the lord might enter up- 
on him, and ſeize them to his own uſe. 14. 

The children of villeins were in the ſame ſtate of bonda 
with their parents, whence they were called nativi, which 
gave riſe to the female appellation of a villein, who was 
called a neife. In caſe of a marriage between a freeman and 
a neife, or a villein and a free woman, the iſſue followed 
the condition of the father, being free if he was free, and 
villein if he was villein. 14. 94. 

The lord might not kill or maim-his villein, but he might 
beat him with impunity. Id. | 

But partly by manumiſſion or infranchiſement, and partly 
by the indulgence of the lords in permitting their villeins and 
their children to enjoy their poſſeſſions without interruption 
in a regular courſe of deſcent, the common law, of which 
cuſtom is the life, gave them title to preſcribe againſt their 
lords; for though, in general, they are ſtill ſaid to hold 
their eſtates at the will of the lord, yet it is ſuch a 
will as is agreeable to the cuſtom of the manor; and from 
hence have ſprung up many of the copyhold tenures at this 
day. 4d. 95. | 


VILLENOUS JUDGMENT, is that which caſts the re- 
proach of villany upon him againſt whom it is given; and 
it was an ancient judgment given by the common law in 
attaint, or in caſes of conſpiracy, whereby the offender loſt 
his /iberam legem, and became infamous, diſabled to be a juror 
or witneſs, forfeited his goods and chattels, and his-lands 
during life, and to have thoſe lands waſted, his houſes 
raſed, his trees rooted up, and his body committed to pri- 
ſon. But this judgment ſeems to be now obſolete, there be- 
ing no inſtance of it ſince the reign of Eduard the third. 
Bur. Mansf. 996. 1027. 


VINEGAR. By the 24 G. 3. c. 41. every maker of 
vinegar for ſale, ſhall take out a licence annually. 

And by the 27 G. 3. c. 13. a duty is impoſed on all 
vinegar imported; and alſo. on all vinegar made in Great 
Britain, which is to be under the management of the oſſicers 


of exciſe, 
VIRGA, 
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VIRGA, a rod or white ſtaff, ſuch as ſheriffs, bailiffs, 
and others, carry as a badge or enſign of their office. 
Covell. 


VIRGATE of land, is faid to confiſt of twenty-four 
"acres z four virgates make a hide, and five hides a knight's 


fee. Ken, Gl. 


VIRGE, tenant by. A ſpecies of copyholders, who arc 
ſaid to hold by the virge or rod. 


VISCOUNT, vice-comer, is a title of nobility, above 2 
baron, and next below an earl. He was originally the ear!'s 

puty in the government of the ſhire. But in after-times, 
it became a mere title of honour, without any ſhadow of 
office belonging to it. The firſt inſtance whereof was, in the 
18 Hen. 6. when Jabn Beaumont was created a peer by the 
name of viſcount Beaumont. 1 Black. 398. 

VISITOR, is an inſpector of the government of 
tions or bodies politic, eccleſiaſtical or civil. With reſpect 
to all eccleſiaſtical corporations, the ordinary is their viſitor, 
ſo conſtituted by the canon law, and from thence derived 
to us. The pope formerly, and now the king, as ſupreme 
ordinary, is the viſitor of the archbiſhop > archbiſhop, 
of 13 and the biſhops, in their ſeveral dioceſes, 
are in eccleſiaſtical matters the vifitors of all deans and 
chapters, parſons and vicars, and all other ſpiritual corpo- 
rations. With reſpect to all lay corporations, the founder, 
kis heirs or aſſigns, are the viſitors, whether the foundation 
be civil or eleemoſynary. Eleemoſynary corporations are 
chiefly hoſpitals, and colleges in the univerſities; which col- 
leges are lay corporations, although the particular members 
thereof may be clergymen. 1 Black. 482. | 


VISNE , vicinetum, a neighbouring place. See VEnv. 


VIVARY, a place by land or water, where living crea- 


tures were kept; and, in law, is moſt commonly uſed for a 
park, warren, or fiſhery. 


VIVUM VADIUM, a living pledge, - (in oppoſition to 
mort- gage, or dead pledge,) is when a man borrows a ſum of 


money, and grants an eſtate to the lender, to hold till the 
; rents 
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rents and profits ſhall repay the ſum borrowed, In whict 
caſe, the land or pledge is faid to be /iving, and ſurvives to 
the borrower on diſcharge of the debt, 2 Black, 157. 


UMPIRE, is one choſen to decide between the parties ; 
which is uſually when the parties in difference ſubmit the 
matters in diſpute to the arbitration of certain perſons, and if 
they cannot agree, or are not ready to deliver their award 
before ſuch a time, then to the judgment of another as um- 
pire ¶ imperator) between them. See ArBITRATION. 


der and refuſal of a debt, and an action brought for the 
debt, the debtor acknowledges the debt, aud pleads the ten- 
der; adding, that he has been always ready, tout temps prift, 
and ſtill is ready, uncore priſt, to diſcharge it: for a — 
by the debtor, and refuſal by the creditor, will in all caſes 
diſcharge the coſts, but not the debt itſelf; though in ſome 
particular cafes the creditor will totally loſe his money. 
3 Black. 303. 


UNCOUTH, Sax. unknown. 


UNION of England and Scotland, was made by the parlia- 
ments of both kingdoms in the year 1707; comprized in a 
number of articles; the principal of which are, that the 
united kingdom ſhall be repreſented by one parliament; 
that the laws relating to trade, cuſtoms, and the exciſe, ſhall 
be the ſame in both kingdoms; that when England raiſes 
2,000;000/. by a land tax, Scotland ſhall raife 48,000/, ; that 
ſixteen peers ſhall be choſen to repreſent the peerage of Scotland 
in parliament, and forty-five members to ſit in the houſe of 


commons; that all peers of Scotland ſhall be peers of Great , 


Britain, and rank next after thoſe of the ſame degree at the 
time of the union, and ſhall have all privileges of peers, ex- 
cept ſitting in the houſe of lords, and voting on the trial of a 


F" Dias of two churches. By ſtatute 37 H. 8. c. 21. an 
union or conſolidation of two churches in one, or of a church 
and chapel in one, and one of them not being above 6/. a 
year in the king's books, and not diſtant from the other 
above one mile, may be made by the aſſent of the reſpective 
ordinaries, patrons, and incumbents. And further __ 

ons 
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ſions are made concerning the ſame, by the ſubſequent ſta- 
tutes of 17 C. 2. c. 3. and 4 W. c. 12. * 


UNIVERSITY. Sce COLLEGES. 


UNLAWFUL ASSEMBLY, is where three or more 
perſons aſſemble together, with intent mutually to aſſiſt each 
other in the execution of ſome enterprize of a private nature, 
with force or violence. If they move forward towards the 
execution thereof, it is then a rout; and if they execute it in 


deed, it is a riot. 1 Haw. 155. 


VOIR DIRE, veritatem dicere, is where the party is ex- 
amined upon oath, to make true anſiuer to ſuch queſtions as 
the court ſhall demand of him: ſo where it is prayed upon 
a trial at law, that a witneſs may be ſworn whether he ſhall 
get or loſe by the matter in controverſy, this is called a 
voir dire; and if it appears that the witneſs is dif- 
intereſted, his teſtimony is allowed, otherwiſe not. 


3 Black. 332. 


VOLUNTARY, as applied to a deed, is where any 
conveyance is made without a conſideration, either of 
money, marriage, or other valuable thing; which kind of 
conveyances, in favour of creditors, and bona fide pur- 
chaſers, are frequently ſet aſide. 2 Black. 297. 

A voluntary cath, is where a man takes an oath in an ex- 
trajudicial matter, of which the law takes no notice; for no 
oath incurs the puniſhment of perjury, unleſs it is taken in 
ſome court of juſtice having power to adminiſter an oath, or 
before ſome magiſtrate or proper officer inveſted with a like 


authority. 4 Black. 137. 
VOUCHER, / vacatia, ) is a word of art made of the 


Latin, voce; and is, when the tenant in a real action calleth 
another into the court that is bound to him in warranty; 
that is, either to defend the right againſt the demandant, or 
to yield him other land in value ; and extendeth to lands or 
tenements of an eſtate of freehold of inheritance, and not to 
any chattel real, perſonal, or mixed: for in thoſe calcs, 
the party, if he hath a warranty, ſhall not vouch, but have 
his action of covenant, if he hath a deed : or if it be by 


parol, 
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parol, then an action upon his caſe, or an action of deceit, 
as the caſe ſhall require. 1 I». 101. 

It is generally uſed in ſuffering recoveries called a fngte 
voucher, where there is but only one voucher; and a double 
youcher, when the vouchee voucheth over; and ſo a treble 
voucher, or further, as occaſion may be. 1 Inft. 102. 

He that voucheth, is called the voucher; and he that is 
vouched, is called the vouchee. 


USAGE, differs from cy//om and preſcription : no man 
may claim a rent, common, or other inheritance, by 
. uſage, though he may by preſcription. 6 Co. 65. See 
PRESCRIPTION. 


USANCE, is a word among merchants in bills of ex- 
change, and denotes a calendar month; as from May 20, to 
June 20: ſo double uſance is two ſuch months. 


- USE, is a truſt and confidence repoſed in another who is 
tenant of the land, that he ſhall diſpoſe of the land accord- 
ing to the intention of cefiuy que ve, or him to whole uſe it 
was granted, and ſuffer him to take the profits; as if a feoff- 
ment was made to A. and his heirs, to the uſe of (or in 
truſt for) B. and his heirs ; here, at the common law, A. the 
tenant had the legal property and poſſeſſion of the land; but 
B. (the ce/tuy que uſe, ) was in conſcience and equity to have 
the profits and diſpoſal of it. 2 Black. 328. 

This notion was firſt introduced by the ecclefiaſtics, to 
evade the ſtatutes of mortmain; by obtaining grants of lands, 
not to their religious houſes directly, but to the z of the 
religious houſes. Id. 

But, however fraudulently introduced, this idea afterwards 
continued to be often innocently, and fometimes laudably, 
applied to a number of civil purpoſes, as it enabled the 
owner of lands to make various deſignations of the profits 
thereof, as prudence, or juſtice, or family convenience, might 
require. 2 Black. 328, 9. 

But this opening the way to frauds, ſtatutes were made 
from time to time to remedy the ſeveral inconveniencies; 
and finally, by the 27 H. 8. c. 10. which is commonly call- 
ed the fatute of uſes, or the fatute for transferring uſes into 
peſſeſſion, the ceſtuy que uſe is conſidered as the real owner of 
the eſtate ; whereby it is enacted, that * when any perſon 
« js ſeiſed of lands to the uſe of another, the perſon in- 
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& titled to the uſe in fee ſimple, fee tail, for life, or years, 
« or otherwiſe, ſhall ſtand and be ſeiſed or poſſeſſed of the 
land, in the like eſtate as he hath of the uſe, truſt, or 
« confidence ;” and thereby the act makes cęſſuy gue uſe com- 
plete owner both at law and in equity. 2 H/ack. 332. 

And this introduced the preſent and moſt uſual form 
of conveyance of a freehold by leaſe and releaſe, in 
order to fave the trouble of making livery of ſeiſin upon 
the lands. The /zaſe makes the leſſor ſtand ſeiſed to the u/e 
of the leſſee, and veſts in the leſſee the uſe of the term; and 
then the ſtatute immediately annexes the poſſeſhon. And 
being thus in poſſeſſion, he is capable of receiving a releaſe 
of the freehold and reverſion. 2 Black. 339. 

And foraſmuch as the uſe now governs the poſſeſſion, hence 
in conveyances, it is ſet down in the hebendum to whole uſe the 
lands are conveyed ; as, to the only proper uſe and behoof 
of him the ſaid A. B. (the purchaſer) his heirs and aſſigns for 
ever. 

But copyhold lands are not within this ſtatute of uſes; 
becauſe the transferring of the poſſeſſion by the ſole opera- 
tion of the ſtatute, without allowance of the lord and agree- 
ment of the tenant, would tend to the prejudice of both lord 
and tenant. Coke's Copyb. ſ. 54. 


. USUFRUCTUARY, is one that has the uſe, and reaps the 
profits of a thing. 


USURPATION, is the uſing that which is another's; 
an interruption or diſturbing a man in his right and 
poſſeſſion. 

An uſurpation of a church benefice is, when a ſtranger, that 
hath no right, preſents a clerk, who is thereupon admitted 
and inſtituted. In which caſe, by the common law, the 
patron loſt not only his turn of preſenting for that time, but 
alſo the abſolute and perpetual inheritance of the advowſon, 
ſo that he could not preſent again upon the next avoidance, 
unleſs in the mean time he recovered his right by a real 
action, upon a writ of right of advowſon. But hy the 13 
Ed. 1. c. 5. the patron ſhall not be driven to the difficulties 
of a real action upon a 4vrit of right, but he ſhall recover 
the preſentation upon a Poſer action by darrein preſentment 
or quare impedit, provide 2 ſuch action within ſix 
months after the avoidance : but if he neglected to bring his 
action within the ſix months, he was driven about to his * 
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of right as before. But now finally, by the 7 An. c. 18. no 
uſurpation ſhall diſplace the eſtate or intereſt of the patron, 
or turn it to a mere right; but the true patron may preſent 
upon the next avoidance, as if no ſuch uſurpation hap- 
pened. 3 Black. 243. 

There is alſo an uſurpation of franchiſes and liberties ; 
which is, when a ſubject unjuſtly uſes any royal franchiſes 
or liberties, which is ſaid to be an uſurpation upon the king; 
who ſhall have a writ of quo warrants againſt the uſurper. 


USURY, properly conſiſts in extorting an unreaſonable 
rate for money, beyond what is allowed by ftatute. 
By the 12 An. c. 26. no perſon ſhall, upon any contract, 
take, directly or indirectly, for loan of any money, wares, 
merchandize, or other commodities whatſoever, above the 
value of 51. for the forbearance of 100/ for a year; and fo 
in proportion : and all contracts to the contrary ſhall be void. 
And perſons taking more, ſhall forfeit treble value of the 
money, or other things lent. And any ſcrivener, broker, or 
ſolicitor, who fhall take for brokage, ſoliciting, or procuring 
the loan, above 5s. for the loan, or above 129. (above ſtamp 
duties) for making or renewing the bond or bill, ſhall forfeit 
20/. with coſts, and be impriſoned half a year. Which ſaid 
forfeiture ſhall be half to the king, and half to the proſecutor. 

But if a contract, which carries intereſt, be made in a 
foreign country, our courts will dire& the payment of inte- 
reſt according to the law of that country in which the con- 
tract was made. Thus 1ri/h, American, Turkiſh, and Indian 
intereſt, have been allowed in our courts, to the amount of 
even twelve per cent. For the moderation or exorbitance of in- 
tereſt depends upon local circumſtances; and the refuſal to 
inforce lach contracts would put a ſtop to all foreign trade. 
2 Black. 463. l 


 UTLAGATUS, a perſon outlawed. See OuTLaw. 
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WW AGER OF LAW, vadiare legem, is where an action 
of debt is brought againſt a man upon a ſimple contract 
between the parties, without deed or record ; and the defend- 
ant ſwears in court, that he owes. the plaintiff nothing in 
manner and form as he hath declared ; and his as 
Wear 
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ſwear that they believe what he ſwears is true. And the rea- 
fon of waging law is, becauſe the defendant may pay the 
plaintiff his debt in private, or before witneſſes which may be 
dead, and therefore the law allows him to wage his law in 
his diſcharge; and his oath ſhall be rather accepted to dif. 
charge himſelf, than the law will ſuffer him to be charged 
upon the bare allegation of the plaintiff. . 2 In/t. 45. 

It is called wager of law, becauſe of ancient time he put 
in gages, pledges or ſureties, to make his law at ſuch a day. 
And it is called making of his law, becauſe the law doth give 
ſuch a ſpecial benefit to the defendant to bar the plaintiff for 
ever in that caſe, But he ought to bring with him eleven 
perſons of his neighbours, that will avow upon their oath, 
that in their conſciences he ſaith truth, 1 1ſt. 295. 

The manner of waging law is thus :—He that hath wag- 
ed or given ſecurity to make his law, brings with him into 
court his eleven compurgators; and, ſtanding towards the 
end of the bar, the ſecondary aſks him, whether he will wage 
his law ? If he anſwer that he will, the judges admoniſh him 
to be well adviſed, and tell him the danger of a falſe oath, 
If he till perſiſts, the ſecondary ſays, and he that wageth 
his law repeats after him; Hear this, ye juſtices, that J, A. B. 
do not owe to C. D. the ſum of „nor any part thereof, in 
manner and form as the ſaid C. D. hath declared againſt me ; $9 
help me God. And thereupon his compurgators ſhall make 
their oaths in manner aforeſaid. 3 Black. 343. | 
. Wager of law lieth not where there is any ſpecialty, as 
a bond or deed, to charge the defendant ; but when the debt 
groweth by word only. A man outlawed, attainted for falſe 
verdict, or for conſpiracy, or perjury, or otherwiſe become 
infamous, ſhall not be permitted to wage his law. So alſo 
where a contempt, treſpaſs, deceit, or any injury with force 
is alleged againſt the defendant, he ſhall not be permitted; 
for it is impoſſible to preſume he hath ſatisfied the plaintiff 
his demand in ſuch cafes, where the damages are uncertain, 
and left to be aſſeſſed by a jury. Likewiſe executors and ad- 
miniſtrators, when charged for the debt of the deceaſed, ſhall 
not be admitted to wage their law; for no man can ſwear 
of another man's contract, either that he never made ſuch 
contract, or that he privately diſcharged it. Id. 345. | 

At length it being conſidered that this waging of law 
offered too great a temptation to perjury, by degrees new 
remedies were deviſed, and new forms of acklon introduced, 
wherein no defendant is at liberty to wage his law. So that 


now, inſtead of an action of debt upon a {imple — 
Action 


action of zre/þa/s upon the caſe is brought tor the breach of a 
promiſe or afſumpſit, wherein, though the ſpecific debt cannot 
be recovered, yet damages may, equivalent to the ſpecific 
debt: and this being an action of treſpaſs, no law can be 
waged therein. 80 inſtead of an action of detinue to re- 
cover the very thing detained, an action of treſpaſs upon the 
caſe in trover and converſion is uſually brought; wherein, 
though the ſpecific thing cannot be had, yet the defendant 
ſhall pay damages for the converſion, equal to the value 
thereof; and for this treſpaſs alſo no wager of law is allowed. 
In the place of actions of account, a bill in equity is uſually 
filed; wherein, though the defendant anſwers upon his oath, 
yet ſuch oath is not concluſive to the plaintiff; but he may prove 
every article by other evidence, in contradiction to what the 
defendant hath ſworn. - So that wager of law is now quite 
out of uſe, being avoided by the mode of bringing the action, 
but {till it is not out of force. And therefore when a new 
ſtatute inflits a penalty, and gives an action of debt to re- 
cover it, it is uſual to add, in which no wager of law ſhall be 
allowed. 3 Black. 347. 

WAGGONS, WAINS, AND CARTS, are by the 
23 G. 3. c. 66. ſubjected to annual duties; which, by the 
25 G. 3. c. 47. are put under the management of the commiſ- 
ſionors of the window duties. 


WAFS, are goods ſtolen and waived or thrown awayby the 
thief in his flight, for fear of being apprehended. "Theſe 
are given to the king by the law, as a puniihment upon the 
owner for not himſelf purſuing the felon, and taking away 
his goods from him. And therefore, if the party robbed do 
his diligence immediately to follow and apprehend the thief 
(which is called making freſh ſuit), or do convict him after- 
wards, or procure evidence to convict him, he ſhall have his 
goods again. 1 Black. 296. 

. Waived goods do alſo not belong to the king until ſeiſed 
by ſome perſon to his uſe ; for if the owner ſelſe them firſt, 
though at the diſtance of twenty years, the king ſhall never 
have them. II. 297. 

If the goods are hid by the thief, or left any where by 
him, ſo that he had them not with him when he fled, and 
therefore did not throw them away in his flight, they 
are not waived, but the owner may have them again when he 
pleaſes. Id. | | 

Vol.. II. Ee Waifs 


5 
- 
$ 


418 W AL 


Waifs have moſt commonly been granted by the king to 
the lords of manors reſpectively. 


WAINAGE. The reaſonableneſs of fines or amercements 
having been regulated by magna charta, that no perſon ſhall 
have a larger amercement impoſed upon him than his cir- 
cumſtances or perſonal eſtate will bear, it is added, „ ſaving 
« to the freeholder his contenement or land; to the trader 
te his merchandize; and to the countryman his wainage or 
« team and inſtruments of huſbandry.” 4 Black. 379. Sce 
GaIxAGE, 


WAKE, is the ancient cuſtomary feſtival annually cele- 
brated on the day of that ſaint to which the church was de- 
dicated. It received the name of vigi or wake, from the 
people reſorting to the church on the evening before, and 
their waking and performing their devotions, Ken. Par. 


Ant. 609. 


WALES. By the 2) Hen. 8. c. 26. and other ſubſequent 
ſtatutes, the dominion of Wales ſhall be incorporated with 
and part of the realm of Zngland ; and all perſons born in 
Wales ſhall enjoy all liberties and privileges as the ſubjects in 
England do. And the lands in Wales ſhall be inheritable 
after the Englib tenure, and not after any Walch laws or cuſ- 
toms. And the proceedings in all the law courts ſhall be in 
the Engliſh tongue. A ſeſſion is alſo to be held twice a year 
in every county, by judges appointed by the king, to be called 
the great ſeſſions of the ſeveral countics in Wales ; in which 
all pleas of real and perſonal actions ſhall be held, with the 
ſame form of proceſs, and in as ample manner, as in the 
court of of common pleas at Weſtminſter ; and writs of error 
ſhall lie from judgments therein to the court of king's bench 
at Weſtminſter. But the ordinary original writs, or proceſs of 
the king's courts at Veſtminſter, do not run into the principa- 
lity of Wales ; though proceſs of execution does, as alſo do 
all prerogative writs z as writs of certiorari, quo minus, man- 
danus, and the like. 3 Black. 77. 

Murders and felonies in any part of ales may be tricd in 
the next adjoining Augliſb county; the judges- of aſſize 

aving a concurrent juriſdiction throughout all Wales with 
the juſtices of the grand ſeſſions. Str. 553. | 

And all local matters ariſing in Wales triable in, the king's 


bench, are by the common law to be tried by a jury returned 
from 
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from the next adjoining county in England. ; 
Lang 639. 7 g Burr. 

By the 11 & 12 JW. c. g. no ſheriff or other officer within 
the principality of Wales, ſhall, upon any proceſs out of the 
courts at Weſtminſter, hold any perſon to ſpecial bail, unleſs 
an affidavit be firſt made in writing, ſignifying that the cauſe 
of action is 20/. or upwards. | 


WAPENTAKE, (Sax, from weapon, and tac, tactus,) is all 
one with what we call a hundred, ſpecially ſo uſed in ſome 
of the northern countics. 'The word ſeems to have had its 
origin from hence: When firſt this kingdom, or part thereof, 
was divided into hundreds, he who was the chief of the hun- 
dred, whom we now call the high conſtable, as ſoon as he 
entered upon his office, appeared in the field on a certain day 
on horſeback, with a pike in his hand, and all the chief men 
of the hundred met him there with their lances, and touched 
his pike z which was a ſign that they were firmly united 
to each other, by touching of their weapons,  Hovederi, 


Flea, b. 3. 


WAR, time of. When the courts of juſtice are open, 
ſo that the king's judges diſtribute juſtice to all, and 
protect men from _ and violence, it is ſaid by our law 
to be a time of peace: but when, by invaſion, inſurrection, 
rebellion, or the like, the peaceable courſe of juſtice is 
ſtopped, this is adjudged to be a time of war. And this 
ſhall be tried by the records and judges, whether juſtice at 
ſuch a time had her equal courſe of proceeding or not. For 
time of war gives privilege to them that are in war, and all 
others within the kingdom. So if a man be diſſciſed in time 
of peace, and a deſcent is caſt in time of war, this ſhall not 
take away the entry of the diſſeiſee. 1 . 249. 


WARDSHIP. When the tenant died, and his heir was 
under the age of twenty-one, being a male, or fourteen, 
being a female, the lord was intitled to the wardſhip of the 
heir, and was called the guardian in chivalry. This ward- 
ſhip conſiſted in having thg cuſtody of the body and lands of 
ſuch heir, without any account of the profits, till the age of 
twenty-one in males, and fourteen (which was afterwards 
advanced to fixteen) in females. For the law ſuppoſed the 
heir male unable to perform knights ſervice till twenty-one z 
but as for the female, — ſuppoſed capable at fourteen 
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to marry, and then her huſband might perform the fervice, 
2 Black. 67. | 


WARDS AND LIVERIES, court of, was eſtabliſhed by 
the ſtatute 32 H. 8. c. 46. to inquire of wardſhips, liveries, 
and all the numerous incidents of knights ſervice; from 
the burden whereof the ſubject was delivered by the ſtatute 
12 C. 2. c. 24. 


WARRANT, is a power and charge to a conſtable or other 
officer to apprehend a perſon acruſed of any crime. It may be 
iſſued in extraordinary caſes by the privy council, or ſecretaries 
of ſtate; but moſt commonly it is iſſued by juſtices of the peace. 
This they may do in any caſes where they have a juriſdiction 
over the offence, in order to compel the perſon accuſed to 
appear before them; for it would be abſurd to give them 
power to examine an offender, unleſs they had alſo a power 
to compel him to attend and ſubmit to ſuch examination. 
And this extends to all treaſons, felonies, and breaches of 
the peace; and alſo to all ſuch offences as they have power to 
punith by ſtatute. 4 Black. 290. | 

Before the granting of the warrant, it is fitting to examine 
upon oath the party requiring it, as well to aſcertain that 
there is a felony or other crime actually committed, without 
which no warrant ſhould be granted; as alſo to prove the 
cauſe and probability of ſuſpeCting the party againſt whom 
the warrant is prayed. Id. | 

This warrant ought to be under the hand and ſeal of the 
juſtice; ſhould fet ſorth the time and place of making, and 
the cauſe for which it is made; and ſhould be directed to the 
conſtable, or other peace officer, or it may be to any private 
perſon by name. 4 Black. 291. 

A general warrant to apprehend all perſons ſuſpected, 
without naming or particularly deſcribing any perſon in ſpe- 
cial, is illegal and void for its uncertainty ; for it is the duty 
of the magiſtrate, and ought not to be left to the officer, to 
judge of the ground of ſuſpicion. Alſo a warrant to 
apprehend all perſons guilty of ſuch a crime, is no legal 
warrant; for the point upon which its authority relts, 
is a fact to be decided on a Tubſequent trial; namely, 
whether the perſon apprehended thereupon be guilty or 
not guilty. 14. 


When 


When a warrant is received by the officer, he is bound to 
execute it, ſo far as the juriſdiction of the magiſtrate and 
himſelf extends. A warrant from any of the juſtices of the 
court of king's bench extends over all the kingdom, and is 
teſted or dated Zng/and : but a warrant of a jultice of the 
peace in one county, muſt be backed, that is, ſigned, by a 
Juſtice of another _— before it can be executed there. 
And a warrant for apprehending an Engliſh or a Scotch of- 
fender, may be indorſed in the oppoſite kingdom, and the 
offender carried back to that part of the united kingdom in 
which the offence was committed. 4 Black, 291. 


WARRANT TO CONFESS JUDGMENT. The courſe 
for one to acknowledge a judgment for debt, is for him that 
doth acknowledge it, to give a general warrant of attorney 
to any attorney, or to ſome particular attorney of that court 
where the judgment is to be acknowledged, to appear for him 
at his ſuit, againſt the party who is to have the judgment ac- 
knowledged unto him, and thereupon to — judgment 


for the ſum demanded, together with coſts of ſuit. 


. WARRANTY. By the civil law, every man is bound 
to warrant the thing that he ſelleth or conveyeth, although 
there be no expreſs warranty ; but the common law bindeth 
him not, unleſs there be a warranty either in deed or in law, 
1 Inſt. 102. 

Warranty of lands, is whereby the grantor doth, by an 
expreſs clauſe in the deed, for himſelf and his heirs, war- 
rant and ſecure to the grantee the eſtate ſo granted: and this 
the heir is bound to perform, provided he hath aſſets by 
deſcent. 2 Black. 300. 302. 

With reſpect to goods and chattels, the purchaſer may have 
a ſatisfaction from the ſeller, if he ſells them as his own, 
and the title proves deficient, without any expreſs warranty 
for that purpoſe : but with regard to the goodneſs of the wares 
ſo purchaſed, the vendor is not bound to anſwer, unleſs he 
expreſsly warrants them to be ſound and good; or unleſs he 
knew them to be otherwiſe, and hath uſed any art to diſ- 
. them; or unleſs they turn out to be different from what 

e repreſented to the buyer; for in ſuch caſes, this artifice 
ſhall be equivalent to an expreſs warranty, and the vendor 
ſhall be anſwerable for their goodneſs. 2 Black. 452. 
AI Blau. 165. ä 
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In contracts for proviſions, there is an implied warranty, 
that they are wholeſome; and if they be not, an action 
on the caſe lies to recover damages for this deceit. 
2 Black. 165. 

And in all cafes, where he that ſelleth any thing doth 
upon the ſale warrant it to be good, the law annexes a tacit 
contract to this warranty, that if it be not ſo, he ſhall make 
compenſation to the buyer. Id. 

But ſuch warranty muſt be upon the ſale; for if it be made 
after, and not at the time of the ſale, it is a void warranty 
for then the buyer doth not take the goods upon the credit of 
the vendor. 3 Black. 166. 


WARREN, is a franchiſe erected for preſervation or c- 
tody (as the word warren properly bgnities) of beaſts and 
fowle of warren. | 

The beaſts of warren, are hares, conies, and roes: the 
fowls of warren, are either field-fowl, as partridges, rails, 
and quails ; or wood-fowl, as pheaſants and woodcocks; or 
water-fowl, as mallards and herons. 1 If. 233. 

Theſe were looked upon as royal game, and the franchiſe 
of free warren was invented to protect them, by giving the 

antee a ſole and excluſive power of killing ſuch game, ſo 

ar as his warren extended, on condition of his preventing 
other perſons. For by the common law, no man, not even 
a lord of a manor, could juſtify killing game on another man's 
ſoil, or even on his own, unleſs he had the liberty of free 
warrcn. 2 Black. 39. 

But now this Franchiſe is almoſt fallen into diſregard, 
ſince the modern ſtatutes for preſerving the game; the name 
being now chiefly preſerved in grounds that are ſet apart for 
breeding hares and conies. 14. 

A perſon may have a warren in another man's land; for 
one may aliene the land, and reſerve the franchiſe: but 
none can make a warren, and appropriate thoſe creatures 
chat are feræ nature, without licence from the king, or where 
a warren is claimed by preſcription. Ad. | 


WASTE: 

I. WasTE, vaſium, is a ſpoil or deſtruction of houſes, 
gardens, trees, or other corporeal hereditaments, to the 
diſheriſon of him that hath the remainder or reverſion in fee 
ſimple or fee tail. 2 Black, 281, 

| 2. Waſte 
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2. Waſte is either voluntary, which is a crime of commi/. 
- fon, as by pulling down IRE or permiſſive, which * 
matter of omiſſion only, as by ſuffering it to fall for want of 
— reparations, Id. 

3- Waſte may be done in horſes, by pulling them down, 
or by ſuffering the ſame to be uncovered, whereby the 
ſpars, rafters, or other timber of the houſe, are rotted. 


ut if the houſe be uncovered when the tenant cometh in, 
it is no waſte in the tenant to ſuffer the ſame to fall down. 
But 2 the houſe be ruinous at the tenant's coming 
he pull it down, it is waſte, unleſs he build it 

again. 41d. 

Alſo if glaſs windows, though glazed by the tenant him- 
ſelf, be broken down, or carried away, it is waſte; for the 
glaſs is part of the houſe. And ſo it is of wainſcot, benches, 
doors, windows, furnaces, and the like, annexed or fixed 
to the houſe, either by him in reverſion, or by the 
tenant. 1d. 

4+ If waſte be done by the enemies of the king, the 
tenant ſhall not anſwer for the waſte done by them. The 
ſame law it is, if the waſte be done by tempeſt, lightning, 
or the like, the tenant ſhall not anſwer for it. 2 i. zog. 

And by the 6 Ar. c. 31. / 6. no action ſhall be ha 
againſt any perſon in whoſe houſe or chamber any fire ſhall 
accidentally begin; nor any recompence be made by ſuch 
perſon for any damage ſuſtained thereby, 

But in ſuch caſes of accident, the tenant for his habitation 
may, if he will, build the premiſes again with ſuch materials 
as remain, and with other timber which he may take grow- 
ing on the ground; but he mult not make the — larger 
than it was before. 1 J. 53. 

So if a leſſee throws down a wall or partition between one 
chamber and another, it is waſte ; for it is not intended for the 
benefit of the leſſor, nor is it in the power of the leſſee to 
tranſpoſe the houſe. 2 RolPs Abr. 815. 

5. If the tenant of a dove houſe, warren, — fiſh pond, 
or the like, do take ſo many of the animals therein, as ſuch 
ſufficient ſtore be not left as he found when he came in, this 
is waſte, 1 Int. 53. 

Burning the ſoil, in order to convert it to tillage, is waſte; 
for thereby the ſoil is conſumed. 22 Yin, 441. 

6. Waſte may be committed in timber trees; to wit, oak 
aſh, and clm, (and theſe are timber trees in all places,) 
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either by cutting them down, or topping them, or doing any 
act whereby the timber may decay. Alſo in countries 
where timber is ſcarce, and beeches, or the like, are 
converted to building, they alſo are accounted timber. 
1 [ft 55 

7. If a houſe be ruinous at the time of the leaſe made, if 
the leſſee ſuffer the houſe to fall down, he is not puniſhable 
for waſte; for he is not bound by law to repair the houſe in 
that caſe: but yet if he cut down timber upon the ground 
ſo letten, and repair it, he may well juſtify it; and the 
reaſon is, for that the law doth favour the ſupportation 
and maintenance of houſes of habitation for mankind, 
1 Iiſt. 54. 

So if the leſſor by his covenant undertakes to repair the 
houſe, yet the leſſee (if the leſſor doth it not) may with the 
timber growing upon the ground repair it, though he be not 
compellable thereto. 1d. 

But the tenant cannot fell trees, and with the money cover 
the houſe, for the ſale is waſte. 1 Inſt. 53. 

And if after cutting down the timber, the tenant ſuffer the 
oung germins to be deſtroyed by the eating of beaſts, 
t is waſte; and although they grow again, yet it is waſte : 

for aſter ſuch eating, they never will be great trees, but 
ſhrubs. 2 RelPs Abr. 815. 

8. The tenant, unleſs reſtrained (which is uſual) by par- 
ticular covenants or exceptions, may take ſufficient houſe- 
bote, hedgebote, firebote, and ploughbote, and it is no 
waſte. 1 Inſt. 53. | 

But he may not cut off the top boughs, ſor that will cauſe 
the putrefaCtion of the whole tree. Cro. Fliz. 361. 

9. Digging for gravel, lime, clay, brick, earth, ſtone, or 
the like, or for mines of metal, coal, or the like, hidden in 
the earth, and which were not open when the tenant came 
in, is waſte z but the tenant may dig for gravel or clay for the 
reparation of the houſe, as well as he may take convenient 
timber trees. 1 Int. 53. 

10. It is waſte to ſuffer a wall of the ſea to be in decay, 
fo as by the flowing and reflowing of the ſea, the ground be 
* ſurrounded, whereby it becomes unprofitable ; but if it be 
ſurrounded ſuddenly by the rage and violence of the ſea, oc- 
caſioned by wind or tempeſt, without any default in the 
tenant, this is no waſte puniſhable. $0 it is, if the tenant 
repair not the banks or walls againſt rivers or other waters. 


1 Giſt. 53. 
11. All 
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11. All tenants for life, or for any leſs eſtate, are pu- 
niſhable or liable to be impeached for waſte, both voluntary 
and permiſſive ; unleſs their leaſes be made, as ſometimes 
they are, without impeachment of waſte; that is, with a 
proviſion that no one ſhall impeach or ſue him for waſte com- 
mitted. 2 Black. 283, | 

But tenant in tail after poſſibility of iſſue extinct, is 
_ impeachable for waſte, becauſe the inheritance was once 
in him. 

12, He who has the remainder for life only, is not intitled 
to ſue for waſte, becauſe his intereſt may never perhaps 
come into poſſeſſion, and then he hath ſuffered no injury, 
3 Black. 22 5 
But a parſon, vicar, archdeacon, prebendary, and the like, 
who are ſeiſed in right of their churches of any remainder or 
reverſion, may have an action of waſte ; for they, in many 
caſes, have, 4 the benefit of the church and of the ſuc- 
ceſſor, a fee ſimple qualified, 17. 

13. By the ſtatute of 13 Ed. 1. c. 22. where two or more 
hold wood, turf land, or fiſhing, or other ſuch thing, in com- 
anon, where none knoweth his ſeveral, and ſome of them 
do waſte againſt the minds of the other, an action ſhall lie 
by a writ of waſte. And this extends alſo to ſeintenante. 
2 Inſt. 403. | 

But it doth not extend to coparceners, becauſe they were 
compellable to make partition by the common ſaw. 1d. 

14. The redreſs for this injury of waſte is of two kinds, 
preventive and correfive ; the former whereof is by writ of 
eſtrepement, the latter by writ of waſte. 3 Black. 225. 

Eſtrepement is an old French word, ſignifying extirpation, 
which is the ſame as waſte. And this writ lay at common 
law, after judgment obtained in any real action, and before 
poſſeſſion was delivered by the ſheriff, to ſtop the vanquiſhed 
party from committing any waſte in the mean time; and by 
the ſtatute of Glouceſter, 6 Ed. 1. c. 5. it may be had to pre- 
vent any waſte pending the ſuit. 1d. 

And by virtue hereof, the ſheriff may reſiſt them that do 
or offer to do waſte; and if otherwiſe he cannot prevent 
them, he may lawfully impriſon the waſters, or make a 
warrant to others to impriſon them: or if neceiiity re- 
quire, he may take the power of the county to his aflit- 
ance. Id. : 


But 
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But now the moſt uſual way of preventing waſte, is by in- 
function out of a court of equity, upon a bill exhibited, 
3 Black. 227. 

1. Where a mortgagor commits waſte, the court will re- 
ſtrain him by injunction, becauſe the whole eſtate is a ſecu- 
rity. 3 Ath. 210. | 

So if a mortgagee in fee in poſſeſſion, commits waſte by 
cutting down timber, and the money ariſing by the ſale of 
the timber is not applied in ſinking the intereſt and principal 
of his mortgage; the court, on a bill brought by the mort- 
gagor to ſtay waſte, will grant an injunction. 3 Ath. 723. 
16. Though a perſon be tenant for life without impeach- 
ment of waſte, yet the court will grant an injunction to re- 
ſtrain him from cutting down trees in lines, or avenues, or 
ridges in a park, which are for ſhelter or ornament : and it 
is the ſame thing whether they were planted for that purpoſe, 
or grow natural, 3 All. 215, 216. 

17. Alſo tenant for life without impeachment of waſte, 
ſhall be obliged to keep tenants houſes in repair, unleſs the 
Charge 1s exceſſive, and ſhall not ſuffer them to run to ruin, 
2 Ath. 383. 

18. Truſtees to preſerve contingent remainders, may bring 
a bill to ſtay waſte in the tenant for life. 3 Ark. gs. 

19. The court will grant an injunction to ſtay waſte, in 
favour of an infant in ventre ſa mere. 2 Ath. 117. 

20. If a parſon or vicar waſte the trees of the parſonage 
or vicarage, the patron may have a prohibition. 2 Ro = 
Abr. 813. | 

And lord Coke ſays, waſte by the incumbent in houſes and 
buildings is a good cauſe of deprivation. 3 If. 204. 

21. A writ of waſte, to puniſh the offence after it has been 
committed, is an action partly founded upon the common 
law, and partly upon the ſtatute of Glouceſter aforeſaid ; and 
may be brought by him that has the immediate eſtate of in- 
heritance in reverſion or remainder, againſt the tenant for life, 
tenant in dower, tenant by the curteſy, or tenant for years. 
3 Black. 227. | 

This action of waſte is a mixed action; partly real, ſo far 
as it recovers land; and partly perſonal, ſo far as it recovers 
damages : for it is * for both thoſe purpoſes; and if 
the waſte be proved, the plaintiff ſhal] recover the thing or 
place waſted, and alſo treble damages by the ſaid ſtatute of 
Glouceſter, 6 Ed. 1. c. 5. Th 

8 


The writ of waſte calls upon the tenant to appear and ſhew 
cauſe why he hath committed waſte and deſtruction in the 
place named, to the diſheriſon of the plaintif And if the 
defendant makes default. or doth not appear at the day aſ- 
ſigned him, then the ſheriff is to take with him a jury of 
twelve men, ar.d go in perſon to the place alleged to be 
waſted, and there inquire of the waſte done, and the da- 
mages; and make a return or report of the ſame to the 
court, upon which report the judgment is founded. 
3 Black. 228. | | 

But if the defendant appears to the writ, and afterwards 
ſuſfers judgment to go againſt him by default, or not putting 
in an anſwer, this amounts to a confeſſion of the waſte ; 
ſince, having once appeared, he cannot afterwards pretend 
tgnorance of the charge. In this caſe, therefore, the ſheriff” 
mall not go to the place to inquire of the fact, whether an 
waſte has or has not been committed, for this is already aſ- 
certained by the tacit confeſſion of the defendant z but he 
ſhall only, as in defaults upon other actions, make inquiry 
of the quantum of damages. 3 Black. 228. 

When the waſte and damages are thus aſcertained, either 
by confeſſion, verdict, or inquiry of the ſheriff, judgment is 
given, in purſuance of the faid ſtatute of Glaucgſter, that the 

laintiff ſhall recover the place waited, for which he ſhall 
2 a writ of ſeiſin, (provided the particular eſtate be ſtill 
ſubſiſting,) and alſo that the plaintiff ſhall recover treble the 
damages aſſeſſed by the jury; which he muſt obtain in the 
fame manner as all other damages, in aCtions perſonal and 
mixed, are obtained, whether the particular eſtate be expired 


or {till in being. Id. 229. 


WASTEL BOWL, a large ſilver cup or bowl, wherein 
the Saxons at their entertainments drank heal { health ) to one 
another. In the religious houſes this bowl was ſet at the 
upper end of the table for the abbot, who began the health, 
or paulum charitatis, Hence fine white bread, or cakes, 
commonly uſed therewith, were called waſtel bread, 


WATCH AND WARD. One of the principal duties of 
both high and petty conſtables, ariſes from the ſtatute of 
Wincheſter, * them to keep watch and ward in 
their reſpective juriſdictions. Ward is chiefly intended of 
the day-time, in order to apprehend riotcrs and robbers = 
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the highways. Watch is properly applicable to the night 
only, and begins at the time when ward ends, and ends when 
ward begins, to apprehend all rogues, vagabonds, and night 
walkers, and make them give account of themſelves. 
x Black. 356. 

The ſeveral hundreds into which the counties are divided, 
are ſometimes called avards, as being the diſtricts of the high 


conſtables for the aforeſaid purpoſes. 


WATER, in legal acceptation, is conſidered under the 
notion of land, in reſpect of the land that lies underneath it; 
and may be ſued for under that name, as fo many acres of 
land covered with water. 2 Black, 18. 


WATER ORDEAL. The molt ancient ſpecies of trial 
was by ordeal, which was of two forts, fire ordeal and water 
ordeal. Fire ordeal was performed either by taking up in the 
Hand, unhurt, a piece of red-hot iron; or elſe by walking 
barefoot and blindfold over nine red-hot plough-ſhares. 
Water ordeal was performed, either by plunging the bare 
arm up to the elbow in boiling water, and eſcaping unhurt 
thereby ; or by caſting the perſon ſuſpected into a river or 
pond of cold water, and if he floated, it was deemed an evi- 
dence of his guilt, but if he ſunk he was acquitted. But 
this ſuperſtition hath been long ſince aboliſhed by act of par- 
liament. It is eaſy from hence to trace out the barbarity 
ſtill remaining in ſome countries to diſcover witches, by caſt- 
ing them into a pool of water, and by their ſinking to prove 


their innocence. 4 Black. 342. 


WAY, conſidered as a ſpecies of incorporeal heredita- 
ments, is the right of going over another man's ground, in 
which a particular perſon may have an intereſt and a right, 
though another be the owner of the ſoil. This may be 
grounded on a ſpecial permiſſion ; as when the owner of the 
land grants to another a liberty of paſling over his grounds, to 
go to the church, or market, or the like; in which caſe, 
the gift or grant is particular, and confined to the grantee 
alone, and dies with the perſon. A way may be alſo by 

reſcription ; as if all the owners and occupiers of ſuch a 
— have immemorially uſed to croſs another's ground; 
for this immemorial uſage ſuppoſes an original grant. A 
right of way alſo may ariſe by act and operation of law; for 


if a man grants to another a piece of ground in the middle of 
his 
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his field, he at the ſame time tacitly and impliedly gives him 


a way to come at it: for where the law gives any thing to 
any one, it gives impliedly whatever is neceſſary for enjoying 
* 


the ſame. 2 Black, 35. 


WEIGHTS AND MEASURES. The ſtandard of meaſures 
was originally kept at Wincheſter ; and we find in the laws of 
king Edgar, near a century before the conqueſt, an injunc- 
tion that the one meaſure which was kept at Wincheſter 
ſhould be obſerved throughout the realm. Moſt nations 
have regulated the ſtandard of meaſures of length by compa- 
riſon with the parts of the human body; as the thumb, the 
palm, the hand, the foot, the cubit, the ell / una, or arm,) 
the pace, and the fathom: but as theſe are of different di- 
menſions in men of different proportions, our ancient hiſto- 
rians inform us, that a new ſtandard of longitudinal meaſure 
was aſcertained by king Henry the ſirſt, who commanded that 
the yard ſhould be made of the exact length of his own arm. 
And one ſtandard of meaſures of length being gained, all 
others are eaſily derived from thence z thoſe of greater length 
by multiplying, thoſe of leſs by ſubdividing, that original 
ſtandard. Thus, by the ſtatute called compoſitio ulnarum er 
perticarum, five yards and an half make a perch; and the 

ard is ſubdivided, into three fect, and each foot into twelve 
inches; which inches will be each of length of three grains 
of barley. Superficial meaſures are derived by ſquaring thoſe 
of length; and meaſures of capacity by cubing them. 
1 Black. 274. | 

The ſtandard of weights was originally taken from corns 
of wheat, whence the loweſt denomination of weights that 
we have is (till called a grain; thirty-two of which are di- 
rected, by the ſtatute called compy/tio menſurarum, to com- 
poſe a penny-weight, whereof twenty make an ounce, and 
twelve ounces a pound. Id. 275. 

And upon theſe principles the firſt ſtandards were made, 
and by a variety of ſubſequent ſtatutes were directed to be 
kept in the exchequer, and all weights and meaſures to be 
made conformable thereto. But, as Sir Edward Coke obſerves, 
though this hath ſo often by authority of parliament been 
enacted, yet it never could be effected; ſo forcible is cuſtom 
with the multitude. For notwithſtanding the many ſtatutes 
which have been enacted, that there ſhall be but one 
weight and one meaſure throughout the realm, there always 


have bcen, and ſtill are, two kinds of weights uſed in * 
the 
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the one by law, and the other by cuſtom ; but they are for 
ſeveral ſorts of wares or commodities; for there is zroy 
weight and averdupois. Troy weight is by law; and thereby 
are weighed ſilk, gold, filver, pearl, and precious ſtones : 
and this hath to the pound twelve ounces. Averdupois is by 
cuſtom, yet confirmed by ſtatute ; and thereby are weighed 
all kinds of grocery wares, drugs, butter, cheeſe, fleſh, wax, 
pitch, tar, tallow, wool, hemp, flax, iron, ſteel, lead, and 
all other commodities which bear the name of garble, and 
whereof iſſueth a refuſe or waſte (and alſo bread, by 31 G. 2. 
c. 29.) ; and this hath to the pound fixteen ounces ; and twelve 
pounds over are allowed to. every hundred. Dalt. c. 112. 
By ſtatute 8 Hen. 6. c. 5. and 11 Hen. 7. c. 4. in eve- 
ry market town a common balance ſhall be kept, with 
common weights ſealed, according to the ſtandard of 
the exchequer; at which all the inhabitants may weigh 
without paying any thing; taking nevertheleſs of foreign- 
ers for every draught between 400/b. and 100/b. an half- 
penny; between 100/b. and 1000/6, a farthing. And 
the,clerk of the market or other. proper officer ſhall ſeal 
all meaſures duly gaged brought unto him, by the ſtandard 
in his poſſeſſion; and may take for the ſame one penny for 


every buſhel; an halfpenny for every half buſhel or peck ; 


and a farthing for every gallon, pottle, quart, pint, or half 
Pint. | | 


2 
WEREGILD, was a pecuniary ſatisfaction paid to the 
e injured, or to his kindred, to expiate enormous of- 
ences. In the Saxon laws, particularly thoſe of king 
Atbelſtan, we find the ſeveral weregilds in the caſe of homicide 
eſtabliſhed in progreſſive order, from the death of the ceorl, 
or peaſant, up to that of the king himſelf. The weregild of 
a ceorl was 266 thrymſas, that of the king 30, ooo; each 
thrymſa being equal to about a ſhilling of out preſent money. 
The weregild of a ſubject was paid intirely to the kindred of 
the party ſlain; but that of the king was divided, one half 
being paid to the public, the other to the royal family. 
4 Black. 313. 


| WEST-SAXON LAGE. Weſt-Saxon latu, was a code of 
laws compiled by king Alfred from the laws introduced by 
the Saxons into this kingdom; as the Dane/age was that in- 
troduced by the Danes; and the AMercenlage was that which 
was uſed in the ancient kingdom ol Mercia. And theſc _ 

partly 


- 
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partly to have compoſed what is now known by the name of 
the common law, 1 Black. 65, 4 Black. 412. 


WHARFAGE, is money paid for landing goods at a 
wharf, or for ſhipping and taking goods into a boat or barge 
from thence. 


WHITE RENTS, redditus albi, were ſo called, becauſe 
they were paid in ſilver, to diſtinguiſh them from rent cum- 
min, rent corn, rent cattle, and the like. 2 1/2. 19. 


WIDOW's CHAMBER, is the widow's apparel and fur- 
niture of a bed chamber, which, throughout the province of 
York, and in the city of London, the widow is intitled to, 
over and above her diſtributive ſhare of the perſonal cſtate of 
her huſband dying inteſtate, 


WIFE. See HusnanD, 


WILL: 
1. Who may make a will, 
2. Will of lands. 
3. Will of goods. 
4. Nuncupative will. 
5. Revocation of a will. 


6. Rules concerning the conſtruction of wills, 


1. Who may make a will. 


Ir is generally ſaid, that an infant male at the age of four- 
teen years, and a female at the age of twelve years, may 
make a teſtament of goods and chattels. And this is by the 
rule of the civil law, which fixes the age of puberty and 
conſent to marriage at thoſe years. 2 Black. 497. 

Madmen, idiots, or natural fools, perſons grown childiſh 
by age or infirmity, and ſuch as have their ſenſes beſotted 
with drunkenneſs ; ſo perſons born deaf and dumb ; perſons 
under fear or reſtraint; or circumvented by fraud 1 
outlawed, excommunicate, attainted of treaſon or felony; 
are incapable to make a will, ſo long as ſuch diſability con- 
tinues. So alſo a married woman, unleſs by the expreſs 
conſent of her huſband. 


2. Will 
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2. Will of lands. 


Brrorr the conquelt. lands were devifable by will: but 
upon the introduction of the military tenures, the reſtraint 
of deviſing lands neceſſarily took place, as a branch of the 
feudal doctrine of non-alienation, without the conſent of the 
lord. And therefore, by the common law ſince the conqueſt, 
no eſtate greater than for term of years, could be diſpoſed of 
by will; except only in Kent, and in ſome ancient boroughs, 
and a few particular manors, where the Saxon immunities 
by ſpecial indulgence ſubſiſted. And though the feudal re- 
ſtraint on alienation by deed vaniſhed very carly, yet this on 
wills continued for ſome centuries after. But when eccleſi- 
aſtical ingenuity had invented the doctrine of uſes, as a 
thing diſtin from the land, uſes began to be deviſed very 
frequently, and the devifee of the uſe could in chancery 
compel its execution, But when the ſtatute of uſes, 2 Hen. 8. 
c. Io. had annexed the poſſeſſion to the uſe, theſe uſes, being 
now the very land itfelf, became no longer devifable 3 which 
might have occaſioned a great revolvtion in the law of de- 
viſes, had not the ſtatute of wills been made about five years 
after, viz. 32 Hen. 8. c. 1. explained by 34 Her. 8. c. 5. 
which enacted, that all perſons being ſeiſed in tee ſimple 
(except femes covert, infants, idiots, and perſons of non- 
ſane memory) might by will in writing deviſe to any other 
perſon two thirds of their lands held in chivalry, and the 
whole of thoſe held in ſocage; which now, by turning the 
tenure in chivalry into free and common ſocage by the 
ſtatute 12 C. 2. c. 24. amcunts to the whole of their landed 
property, except their copyhold, or other tenements in 
the nature of copyhold. And to prevent frauds in this 
private and leſs ſolemn way of pailing lands, the ſtatute 
29 C. 2. c. 3. directs, that “ all deviſes of lands ſhall be in 
« writing and ſigned by the teſtator, or ſome other perſon in 
ac his preſence, and by his direction; and atteſted by three or 
cc four credible ſubſcribing witneſſes,” In the conſtruction 
of which ſtatute, it hath been adjudged, that the teſtator's 
name, written with his own hand, at the beginning of his 
will, as, © I, John Stanliy, make this my laſt will and teſta- 
« ment,” is a ſufficient ſigning, without any name at the 
bottom; though the other is the ſafer way. It has alſo been 
determined, that although the witneſſes muſt. all ſee the teſ- 
tator ſign, or at leaſt acknowledge the ſigning, yet they may 
do it at different times; but they muſt all ſubſcribe their 
names as witneſſes in his preſence, leſt by any poſſibility they 
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ſhould miſtake the inſtrument. Alſo it hath been determined, 
that it is not neceſſary that the teſtator ſhould declare the 
inſtrument he executes to be his will; nor that the witneſſes 
ſhould know the contents; nor that they ſhould atteſt every 
page, folio, or ſheet; nor that each page, folio, or ſheet, 
ſhould be particularly ſhewn to them; but it may be material 
if one of the ſheets was not in the room, when the other 
was executed and atteſted. 2 Black. 373. Burr. Mansf. 1775. 

By the 25 G. 2. c. 6. a legatee may be a witneſs; and in 
order to take off the bias of intereſt, the ſtatute makes void 
all legacies given to witneſſes. And by the ſame ſtatute, 
creditors are admitted to be witneſſes, leaving their credit 
to be conſidered, on a view of all the circumſtances, 
by the court and jury before whom ſuch will ſhall be con- 


teſted. | 
3. Will of goods. 


A WRITTEN will of goods and chattels is not altered by the 
ſtatute; and therefore it is not of neceſſity to have any ſub- 
ſcribing witneſſes to it ; witneſſes ſubſcribing their names 
being firſt introduced by that ſtatute. And if a teſtament 
of chattels is written in the teſtator's own hand, though it 
hath neither his name nor ſeal to it, nor witneſſes preſent at 
its publication, it is good in law, provided ſufficient proof can 

be had that it is his hand-writing. And though written in 
another man's hand, and never ſigned by the teſtator, yet if 

roved to be according to his inſtructions, and approved by 
Rim, it hath been held a good teſtament of the perſonal 
eſtate, Yet it is the ſafer and more prudent way, and leaves 
leſs in the breaſt of the eccleſiaſtical judge, if it be ſigned 
and ſealed by the teſtator, and publiſhed in the preſence 
of witneſſes. 2 Black. 502. 


4. Nuncupative Will. 


No nuncupative will ſnall be good, where the eſtate bequeath- 


ed exceeds 30l., unleſs proved by three witneſſes preſent at the 
making thereof, and unleſs they or ſome of them were ſpe- 
cially required to bear witneſs thereto by the teſtator himſelf; 
and unleſs it was made in his laſt ſickneſs, in his own dwell- 
ing houſe, or where he had been reſident ten days at the leaſt, 
except he be ſurpriſed with ſickneſs on a journey, or from 
home, and dies without returning. And it ſhall not be 
proved after ſix months from the making, unleſs it were put 


in writing in fix days; nor until fourteen days after the death 
Vor. II. Ff 
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of the teſtator; nor till proceſs hath iſſued to call in the 
widow, or next of kin, to conteſt it if they think proper. 
29 C. 2. c. 3. 


8. Revocation of Wills. 


No will of lands ſhall be revocable, otherwiſe than by ano- 
ther will or writing declaring the ſame, ſigned in the pre- 
tence of three witneſſes; or by obliterating the ſame by the 
teſtator himſelf, or in his preſence and by his direction. And 
no will of perſonal eſtate ſhall be revocable by any words or 
will by word of mouth only, except the ſame be in the life 
of the teſtator committed to writing and read to the teſtator 
and approved by him, and proved to be ſo done by three wit- 
neſſes. 29 C. 2. c. 3. | 


6. Rules concerning the conſlruction of Wills. 


IN conftruing wills, the intention of the teſtator ought 
to prevail, if agreeable to the rules of law. 

No particular form is neceſſary to convey the teſtator's 
meaning, but it muſt be collected from the will itſelf, by at- 
tending to the ſeveral parts of it, and comparing and conſi- 
dering them together. Burr. Mansf. 770. 

Every clauſe in a will ſhall be conſtrued ſo as to take 
effect according to the teſtator's intent, if it conſiſts with the 
rules of law. 1 Atk. 416. | 

A court of equity is as much bound by poſitive rules and 
general maxims concerning property, as a court of law- is. 
If the intention of the teſtator be contrary to the rules of 
law, it can no more take place in a court of equity than 
in a court of law. Burr. Mansf. 1108. | 

On the other hand, if the intention be not contrary to 
law, a court of common law 1s as much bound to conſtrue 
and effeQtuate the will according to that intention, as a court 
of equity can be. 1d, ; 

If the name of a deviſee be miſtaken in a will, yet if the 
perſon is clearly made out by averment to be the perſon in- 
tended, and there can be no other to whom it may be ap- 
plied, the deviſe to him is good. 1 Ak. 410. 

Deviſe in reſtraint of marriage ought to be conſtrued 
ſtrictly againſt ſuch reſtraint, and in favour of the perſon 
attempted to be reſtrained ; for ſuch conditions are odious, 
and contrary to ſound policy. Burr. Mansf. 2055. 
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An exccutory deviſe, to take place at a future time, ought 
not to exceed the compaſs of a life or lives in being, 
and twenty-one years after at the furthelt, Burr. Mang. 
879. 

By an ancient maxim of law, although the eſtate be li- 
mited to the anceſtor expreſsly for liſe, and after his death to 


his heirs, (general or ſpecial,) the heir ſhall take by deſcent, 


and the fee ſhall veſt in the anceſtor. Id. 1106. 

But where it is deviſed to one for life only, or for life and 
not otherwiſe, it ſhews the intention of the teſtator clearly ; 
and the conſtruction ſhall be made fo as to effeQtuate that 
intention. Id. 1107. 


WILL: 

1. "TENANT at ui is, where lands or tenements are let 
by one man to another, to have and to hold to him at the 
will of the leſſor; by force of which leaſe, the leſſee is in 
N In this caſe, the leflee is called tenant at will, 

cauſe he hath no certain nor ſure eſtate; for the 
leſſor may put him out at what time it pleaſcth him. 
Litt. ſect. 68, 

Yet if the lefſee ſows the land, and the leſſor, after it is 
ſown, and before the corn is ripe, put him out, the leſſee 
ſnall have the corn; and ſhall have free entry, egrefs and 
regreſs, to cut and carry away the corn; becauſe he 
knew not at what time the leſſor would enter upon him. 17. 


For when the law giveth any thing, it giveth impliedly - 


whatſoever is neceſſary for the taking and enjoying it. Aud 
the law in this caſe doth not drive him to an action for the 
corn, but giveth him a ſpeedy remedy to Cnter into the land, 
and to take and carry the corn away; and doth not compel 
him to take it at one time, or tc carry it before it be ready 
to be carried; and therefore the law giveth all that is conve- 
nient ; to wit, free entry, egreſs and regreſs, as much as is 
neceflary. 1 . 56. 
So if a houſe be let to one, to hold at will, by force 
whereof the leſſee entereth into the houſe, and brings his 
houſchold ſtuff into the ſame, and afterwards the leſſor puts 
him out; yet he ſhall have free entry, egreſs and regret, 
into the ſaid houſe, by reaſonable time, to rake away his 
goods and utenſils. So if a man ſeiſed of an houſe in ſce 
fimple, fee tail, or for liſe, hath certain goods within the faid 
houſe, and maketh his executors, and dies; whoever after his 
deceaſe hath the houfe, his executors ſhall have tree entry, 
Ft 2 G eure ts 
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egreſs and regreſs, to carry out of the ſame houſe the goods 
of their teſtator by reaſonable time. Lizt. ſect. 69. 

Alſo, if a man make a deed of feoffment to another, of 
certain lands, and delivercth to him the deed, but not livery 
of ſeiſin; in this caſe, he to whom the deed is made, may 
enter into the land, and hold and occupy it at the will of him 
who made the deed; becauſe it is proved by the words of 
the deed, that it is his will that the other ſhould have the 
land : but he who made the deed may'put him out when he 
pleaſes. Lit. ſeat, 70. | 

2. The leſſor may, by actual entry into the ground, deter- 
mine his will in the abſence of the leſſee = by words 
ſpoken from the ground, the will is not determined, until 
x leſſee hath notice; no more than the diſcharge of a factor, 
attorney, or ſuch like, in their abſence, is ſufficient in law, 
until they have notice thereof. 1 If. 55. | 

And it is regularly true, that every leaſe at will muſt in 
law be at the will of both parties; and therefore when the 
leaſe is made to have and to hold at the will of the leſſor, the 
law implies it to be at the will af the leſſee alſo; and conſe- 
quently, the leſſee hath the ſame power to determine the 
leaſe at his will as the leſſor hath. Hid. 

And it ſeems to be now ſettled, that (beſides the expreſs 
determination of the leflor's will, by declaring that the leflee 
thall hold no longer) the exertion of any act of ownerſhip by 
the leſſor, as entering upon the premiſes and cutting timber, 
taking a diſtreſs for rent and impounding it thereon, - or 
making a feoffment, or leaſe for years, of the land, to com- 
mence immediately; or any act of deſertion by the leſſee, as 
aſſigning his eſtate to another, or committing waſte ; or the 
death, or outlawry, of either leſſor or leſſee; puts an end to, 
or determines, the eſtate at will. 2 Black. 146. 

Finally, the courts at law have of late years leaned againſt 
conftruing demiſes, where no certain term is mentioned, to 
be tenancies at will; but have rather held them to be tenan- 
cies from year to year, ſo long as both parties pleaſe, eſpe- 
cially where an annual rent is reſerved; in which caſe, they 
will not ſuffer either party to determine the tenancy, even at 
the end of the year, without reaſonable notice to the other. 
2 Black. 147, * 

And in Timmins and Rowlinſon, H. 5. G. 3. it was ſaid 
by Mr. Juſtice Wilmot, in the country, leaſes at will being 
found in the ſtrict legal notion of a leaſe at will extremely 
inconvenient, exiſt only notionally, and were ſucceeded oy | 
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another ſpecies of contract leſs inconvenient. At firſt it was 
indeed ſettled to be for a year certain, and then the landlord 
might turn out the tenant at the end of the year. It is now 
eſtabliſhed, that if a tenant takes from year to year, either 
party mult give a reaſonable notice before the end of the year, 
though that reaſonable notice varies according to the cuſtom of 
different counties. Burr. Mansf. 1603. 

3. Tenant at will, is like manner as tenant for years, hath 

incident to, and inſeparable from his eſtate, unleſs by ſpecial 


agreement, reaſonable eſtovers of houſebote, firebote, plough- 
bote, and haybote. 1 Ine. 41. 


WINCHESTER MEASURT, a ſtandard of eight gallons 
originally kept at Wincheſter, according whereunto regula- 
tions ought to be made of all meaſures throughout the king- 
dom. But ſo prevalent is cuſtom, that although it has been 
enacted by divers ſtatutes, that there ought to be only one 
weight and one meaſure throughout the realm, yet this could 
never be effected; but the weights and meaſures continue 
different ſtill in different places. 1 Black. 274. 


- WINDOW DUTY. By ſeveral ſtatutes a duty is im- 
poſed on every dwelling-houſe inhabited ; and alſo on win- 
dows and lights, according to the numher thereof ; and on 
houſes of 5/. a year and upwards, according to their value; 
which are to be under the management of the commiſſioners 
of the land tax. For which duties, ſee Burn: Fuftice, tit. 
Hovss. 


WINE. By the 26 G. 3. c. 59. every wholeſale dealer in 
foreign wine ſhall take out a licence annually from the oſſi- 
cers of exciſe. : 

And by the 3o G. 3. c. 38. every retailer of foreign wine 
ſhall alſo take out a licence annually in like manner. 


WIRE. By the 24 G. 3. c. 41. every wire-drawer ſhall 
take out a licence annually from the officers of exciſe. 

And by 27 G. 3. c. 13. ſeveral duties are impoſed on wire 
imported ; and alſo on all wire made in Great Britain, to be 
paid by the maker. ; 

WITCHCRAFT. By the 9 G. 2. c. 5. no proſecution 
ſhall be commenced or carried on againſt any perſon for 
witchcraft, ſorcery, inchantment, or conjuration, or for charg- 
ing another with any ſuch offence. But if any perſon ſhall pre- 
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tend to exerciſe or uſe any kind of witchcraft, ſorcery, in- 
chantment, or conjuration; or undertake to tell fortunes ; 
or pretend, from his {kill or knowledge in any occult or crafty 
ſcience, to diſcover where, or in what manner, any goods, 
ſuppoſed to have been ſtolen or loſt, may be found; he ſhall 
be impriſoned for a year, and once in every quarter of that 

ear ſtand openly on the pillory for an hour, and further ſhall 
bh bound to the good behaviour as the court ſhall award. 


WITE, Sax. a puniſhment or penalty. So witefree is 
an immunity from fines and amercements. Wrieleſs, free 
from cenſure or blame. | 


- WITHERNAM, (from the Saxon veder, which common 
ſpeech hath turned to oder, other ; and naam, a caption or 
taking,) is where a diſtreſs is driven out of the county, and 
the ſheriff upon a replevin cannot make deliverance to the 
party diſtrained; in this caſe, the writ of uithernam is 
directed to the ſheriff, for the taking as many of his beaſts 
or goods that did thus unlawfully diſtrain, into his keeping, 
till the party make deliverance of the firit diſtreſs. 2 /. 
140, 1. 


WIINESS. See Eviptxcr. 


WITTNESSMAN, was a man dwelling out of the limits of 
the foreſt, ſummoned to attend the foreſt courts, as a wit- 
neſs, or to be ſworn on an inqueſt; and it was part of the 
tenure of ſeveral of the meſne lords holding under the lords 
of the foreſt, that they ſhould find unto the foreflers witneſſ- 
man ; that is, compel ſuch their tenants to appear there, 
and be ſworn for the purpoſes aforeſaid. | 


WITTENA-GEMOT, was a convention or aſſembly of 
wife men, to affiſt the king with their counſel in the nature 
of cur preſent parliament. 


WOOD. If any offender hall wilfully and maliciouſly, 
without the conſent of the owner, cut down, deſtroy, break, 
bark, burn, deface, ſpoil, or carry away, any wood, or 
ſprings of wood, underwood or coppice wood, he ſhall be 
impriſoned three months in the houſe of correction, and be 
publicly whipped once a month. 6 C. c. 16. 
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And every perſon who ſhall wilfully cut or break down, 
bark, burn, pluck up, lop, top, crop, deface, damage, 
ſpoil, or deſtroy, or carry away, any timber tree without con- 
ſent of the owner, ſhall torfeit not exceeding 20/. : and for a 
ſecond offence, 304. 6 G. 3. c. 48. 


WOODGELD, a fine for cutting wood in the foreſt. 


WOODMOTE, is the old name of that court of the foreſt 
which is now called the court of attachments, for looking after 
the wood or covert for the deer. 


WOOL. By the 28 G. 3. c. 38. wool is prohibited to 
be exported, on forfeiture of 3s. a pound, or 50/. in the 
whole, at the option of the perſon who ſhall ſue; and the 
offender ſhall alſo ſuffer ſolitary impriſonment, for three 
calendar months, and until the penalty be paid, not exceed- 
ing twelve calendar months ; and the wool ſhall be forfeited, 
and the veſſels, carriages, horſes, or other beaſts, uſed in 
conveying the ſame, | 


WRECK, of the ſea, in legal underſtanding, is applied to 
ſuch goods, as, after {hipwreck at ſea, are by the ſea caſt up- 
on the land. 2 It. 167. | 

By the ancient common law, where any ſhip was loſt at 
fea, and the goods or cargo were thrown upon the land, 
theſe goods, fo wrecked, were adjudged to belong to the 
king; for it was held, that, by the loſs of the ſhip, all pro- 
perty was gone out of the original owner ; but the rigour 
of this hath been mitigated in after times. And by the 

Ed. 1. c. 4. if a man, a dog, or a cat, eſcape alive, 
the veſſel ſhall not be adjudged a wreck. Which animals 
are only put for examples; for it is now held, that not only 
if any live thing eſcape, but if proof can be made of the 
property of any of the goods or lading which come to ſhore, 
they ſhall not be forfeited as wreck. 1 Black. 290. 

The ſtatute further ordains, that the ſheriff ſhall be bound 
to keep the goods a year and a day; that if any perſon can 
prove a property in them, either in his own right, or by 
right of repreſentation, they ſhall be reſtored to him without 
delay : but if no ſuch property be proved within that time, 
they then ſhall belong to the king, or to him unto whom the 
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king hath granted the ſame. But if the goods are of a 
periſhable nature, the ſheriſf may ſell them; and the money 
ſhall be liable in their ſtead. Id. 292. 

In order to conſtitute a legal wreck, the goods muſt come 
to land : if they continue at ſea, the law diſtinguiſhes them 
by the appellations of jet/am, fotſam, and ligan. Fetſam, is 
wherg goods are caſ into the ſea, and there ſink and remain 
under water: fatſom, is where they continue floating on the 
ſurface of the water: Iigan, is where they are — in the 
ſea, but ied o a cork or buoy, in order to be found again. 
Theſe are allo the king's, if no owner appears to claim them; 
but they are fo far a diſtinct thing from the former, that they 
do not paſs in a general grant of wreck. Id. 

By the 27 Ed. 3. if any ſhip be loſt on the ſhore, and 
the goods come to land, (which do not come under the de- 
nomination of wreck,) they ſhall be preſently delivered to 
the merchants, paying only a reaſonable reward to thoſe 
that ſaved and preſerved them, which is intitled ſal- 
vage. 

By the 12 An. ft. 2. c. 18. and 26 G. 2. c. 19. all head 

officers, and others of towns near the ſca, ſhall, on applica- 
tion to them made, ſummon as many hands as are neceſſary, 
and ſend them to the relief of ny thip in diſtreſs; and, in 
caſe of aſſiſtance given, ſalvage ſhall be paid by the owners, 
to be aſſeſſed by three neighbouring juſtices. And if any 
perſon ſhall plunder, ſteal, or deſtroy, any goods belonging 
to a ſhip in diſtreſs, (whether they be wrecked or not,) or 
any tackle, proviſion, or part of ſuch ſhip ; or ſhall beat or 
wound, or otherwiſe wilfully obſtruct the eſcape of any 
perſon endeavouring to fave his life trom ſuch ſhip, or the 
wreck thereof; or ſhall put out any falſe light, with intent 
ro bring any veſſel into danger; or ſhall make any hole in 
any ſuch ſhip in diſtreſs; or ſteal any pump belonging thereto; 
or wilfully do any thing tending to the immediate loſs of 
ſuch ſhip 3 he ſhall be guilty of felony without benefit of 
clergy. Provided, that when goods of ſmall value ſhall be 
ſtranded or caſt on ſhore, and ſtolen without circumſtances 
of cruelty, outrage, or violence, the offenders may be pro- 
ſecuted for petit larceny only. 
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WRIT : | h 

A wrT is the king's precept, in writing under ſeal, 
iſſuing out of ſome court, to the ſheriff or other perſan ; 
and commanding ſomething to be done, touching a ſuit or 
action, or giving commiſion to have it done. T. I. 

Writs, in civil actions, are either original or judicial, 
Original writs are iſſued out of the court of chancery, for 
the ſummoning a defendant to appear, and are granted be- 
fore the ſuit is begun, in order to begin the ſame ; and judi- 
cial writs iſſue out of the court where the original is return- 
ed after the ſuit is begun. 


WRIT OF ERROR: 

A wRIT of error lies for ſome ſuppoſed miſtake in the 
proceedings of a court of record ; =, to amend errors 
in an inferior court, not of record, a writ of falſe judgment 
lies. 3 Black. 405. 

The writ of error only lies upon matter of lau, ariſing 
upon the face of the proceedings; ſo that no evidence is 
required to ſubſtantiate or ſupport it : the method of re- 
verſing an error in the determination of fact, is com- 
monly by a new trial, to correct the miſtakes of the former 
verdict. 1d. 

He that brings the writ of error, muſt in moſt caſes find 
ſubſtantial pledges of proſecution, to prevent delays by fri- 
volous pretences, and for ſecuring payment of coſts and da- 
mages, if the determination ſhall go againſt him. Id. 410. 


WRIT OF INQUIRY : 

A wRIT of inquiry of damages, is a judicial writ, that 
iſſues out to the ſheriff, commanding him to ſummon a 
jury, to inquire what damages the plaintiff hath ſuſtained ; 
and when this is returned with the inquiſtion, judgment is 
thereupon entered. 2 Lill. Abr. 721. | 

This writ lies on a judgment by default, in an action of 
the caſe, covenant, treſpaſs, trover, or the like, or on a de- 
murrer; but not on a verdict; for, in that caſe, the quantum 
ſhall be determined by the verdict. 14. 

It is executed be:ore the ſheriff or his deputy (after due 
notice to the defendant); at the execution whereof, both 
parties have liberty to be heard before the ſheriff, by their 
counſel or attornies, and evidence may be given on both 
ſides. 1d, | 
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If the plaintiff gives no evidence beſore the jury, yet they 
muſt find ſome damages, becauſe the defendant hath con- 
Fefied the action, and conſequently hath admitted that there 


is damage. Id. 


WRIT OF RIGHT OF ADVOWSON, was ſo called 
from the ſpecial words in the writ, requiring the party to 
d right concerning the advowſon. By this, the inheritance of 
the advowſon might have been recovered againſt an uſurper ; 
but the incumbent could not be removed for that turn. But 
afterwards it was provided, that if the true patron brought 
a poſſeſſory action cf darrein preſentment, or quare impedit, 
within fix months after the avoidance, he ſhould recover the 
intire preſentation. 


23. 3a 


ARDLAND, virgata terre, is a quantity of land 
conſiſting (according to ſome) of twenty-four acres, 
whereof four yardlands make an hide, and five hides a 


knight's fee. 


YEAR. By the ſtatute 24 G. 2. c. 23. the year ſhall be- 
gin on the firſt day of January, and not as heretofore on the 
twenty-hſth of March. 

And in legal proceedings, the year muſt be computed ac- 
cording to the calendar, and not according to twenty-eight 
days to the month. 2 1/7. 320. 

So a legacy payable within fo many months, ſhall be un- 
deritood to ſignify calendar months. 3 Ak. 346. 


YEAR AND DAY, is a time that determines a right, 
or works a preſcription in many caſes by law ; as in caſe of 
an eſtray, if the owner challenge it not within that time, it 
belongs to the lord; fo in like manner a wreck ; ſo if a man 
be wounded or poiſoncd, and dieth thereof within a year and 
a day, it is murder. 1 /. 254, 
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YEAR, DAY, AND WASTE, is a part of the king's 
prerogative, whereby he hath the profits of lands and tene- 
ments for 'a year and a day, of thoſe that are attainted of 
petit treaſon or felony, whoſoever is lord of the manor 
whereto the lands or tenements do belong ; and the king 
may caufe waſte to be made on the tenements, by deſtroying 
the houſes, ploughing up the paſtures and meadows, and 
rooting up the woods, except the lord of the fee agree with 
him for the redemption of fuch waſte, afterwards reſtoring it 
to the lord of the tee. Starf. Pr. 44. 


YEARS (eſtate for) : 

1. TENANT for term of Jears, is where a man letteth lands 
or tenements to another, for a certain term of years agreed 
upon between the leſſor and the leſſee 3 and when the leſſee 
entereth by force of the leafe, then is he tenant for term of 
years. Litt. ſe. 58. 

If tenements be let to a man for term of half a year, or 
for a quarter of a year, or any leſs time; this leſſee is re- 
ſpected as a tenant for years, and is ſtyled ſo in ſome 
legal proceedings: a year being the ſhorteſt term which 
the law in this caſe takes notice of. Litt. ſect. 67. 
2 Black. 140. 

2. Generally, every eſtate which muſt expire at a period 
certain and pretixed, by whatever words created, is an eſtate 
for years; and therefore this eſtate is frequently called a 


term; becauſe its duration or continuance is bounded, li- 


mited, and determined. 2 Black. 143. 

For every ſuch eſtate muſt have a certain beginning, and 
certain end. If no day of commencement is named in the 
creation of this eſtate, it begins from the making, or deli- 
very of the leaſe. A leaſe for ſo many years as ſuch an one 
ſhall live, is void from the beginning; for it is neither cer- 
tain, nor can ever be reduced to a certainty, during the con- 
tinuance of the leaſe. Did. \ 

And the ſame doctrine holds, if a parſon make a leaſe of 
his glebe for ſo many years as he ſhall continue parſon of 
ſuch a church, for this is ſtill more uncertain. But a leaſe 
for twenty or more years, if the parſon ſhall ſo long live, 
or if he hall ſo long continue parſon, is good; for there is 
a certain period fixed, beyond which it cannot laſt, though it 
may determine ſooner, on the parſon's death, or his ceaſing 


to be parſon there. 2 Black. 143. 
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3. An eſtate for years, though never ſo many, is inferior 
to an eſtate for life. For an eſtate for life, though it be only 
for the life of another perſon, is a freehold ; but an eſtate, 
though it be for a thouſand years, is only a chattel, and rec- 
koned part of the perſonal eſtate. 1b:d. 

Hence it follows, that a leaſe for years may be made to 
commence in futuro, though a leaſe for life cannot. As if I 
grant lands to one from Michaelmas next for twent years, 
this is good; but to hold from Mzichaelmas next for the term 
of his natural life, is void. Did. 

For no eſtate of freehold can commence in futuro, becauſe 
it cannot be created at common law without livery of ſeiſin, 
or corporal poſſeſſion of the land; and corporal poſſeſſion 
cannot be given of an eſtate now, which is not to commence 
now, but hereafter. And becauſe no livery of ſeiſin is ne- 
ceſſary for a leaſe for years, ſuch leſſee is not ſaid to be /ci/ed, 
or to have true legal ſeiſin of the lands. Nor indeed doth 
the bare leafe veſt any eſtate in the leſſee, but only gives him 
a right of entry on the tenement, which right is called his 
intereſt in the term: but when he hath actually ſo entered, 
and thereby accepted the grant, the eſtate is then, and not 
before, veſted in him; and he is pz ed, not properly of 
the land, but of the term of years, the poſſeſſion or ſeiſin 
of the land remaining ſtill in him who has the freehold. 
2 Black. 144. 2 | 

4. Tenant for term of years hath incident to, and inſcpa- 
rable from his eſtate, unleſs by ſpecial agreement, the ſame 
eſtovers that tenant for life is intitled to; namely, houſebote, 
firebote, ploughbote, and haybote. 1 Inf. 41. 

5. With regard to emblements, or profits of lands ſowed 
by tenant for years, there is this difference between him and 
tenant for life ; that where the term of tenant for years de- 

nds upon a certainty, as if he holds from Midſummer for ten 
years, and in the laſt year he ſows a crop of corn, and it is 
not ripe and cut before Midſummer, which is the end of his 
term, the landlord ſhall have it; for the tenant knew the ex- 
piration of his term, and therefore it was his own folly to ſow 
what he never could reap the profits of. 2 Black. 144. 

But where the leaſe for years depends upon an uncer- 
tainty 3 as upon the death of the leſſor, being himſelf only 
tenant for life, or being a huſband ſeiſed in right of his 
wife; or if the term of years be determinable upon a life or 


lives: in all theſe caſes, the eſtate for years not being cer- 
tainly 
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tainly to expire at a time foreknown, but merely by the a& 
of God, the tenant, or his executors, ſhall have the corn, 
in the ſame manner that a tenant for life or his executors ſhalt 
be intitled thereto. 2 Black. 145. : 

But he ſhall not have the graſs, or other fruits, if 
they are not ſevered, becauſe they are parcel of the inherit- 
ance. 

6. A leaſe for life is not ſaleable by the ſheriff upon execu- 
tion for debt; but he may extend the yearly profits to pay the 
debt. But he may ſell a term for years for debt, by writ of 


execution upon a judgment in the life-time of the owner, or 


when it is in the hands of executors or adminiſtrators. 


YEOMAN, is a Saxen word, geman, (the g being turn- 
ed into y, as in many like caſes,) and — land- man: 
and is defined to be one that hath free land of 401. a year; 
who was thereby heretofore qualiſied to ſerve on juries, and 
can yet vote for knights of the ſhire, and do any other act 
where the law requires one that is probus et legalis homo. 
Below yeomen are ranked tradeſmen, artiſicers, and la- 
bourers. 2 Ii. 668. ; 


YORK, YORKSHIRE: 

1. Ix the county of York, only one panel of forty-eight 
jurors ſhall be returned to ſerve on the grand jury at the aſ- 
ſizes; and at the quarter ſeſſions not above forty, either upon 
the grand jury or other ſervice there, 7 & 8 W. c. 32. And 
no perſon, having 150/. a year, ſhall be ſummoned to the 
ſeſſions, but only perſons leſs able to be at the expence of at- 
tending at the aſſizes. 1 An. ff. 2. c. 13. 

2. In order to render it more eaſy to borrow money upon 
land ſecurity within the ſeveral — — in the ſaid county, 
there are ſeveral acts of parliament directing memorials of 
all deeds and wills of lands to be regiſtered within the ſaid 
ridings reſpeCtively : viz. 2 & 3 An. c. 4. 5 An. c. 18. 
G6 An. c. 38. 8 G. 2. c. 6. | 

3. By the 4 W. c. 2. the inhabitants of the province of 
NYort have power to diſpoſe of their whole perſonal eſtate by 
will; which before they had not, further than the teſtator's 
own proportionable part, called the dead man's, or death's part. 
For if the t2ſtator had a wife, and a child or children, the 
wife ſhould have one third, the child or children another 

11 third, 
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third, and the remaining third was all that the teſtator had 
to diſpoſe of, If he had a wife and no child, then ſhe ſhould 
have one moiety, and the other moiety remained to him to 
diſpoſe of by his teſtament : ſo if he left a child or children, 
and no wife. But if he had neither wife nor child, then he 
-might diſpoſe of the whole. In caſe of inteſtacy, the ſame 
proportions continue to the wife and children to this day ; 
but the deadman's:part ſhall be diſtributed according | to the 


ſtatute of diſtribution, 22 C23 C. 2. c. 10 
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